EVAWL

MILITARY UNIVERSITY OF LAND FORCES

Scientific Journal of the Military University of Land Forces
ISSN: 2544-7122 (print), 2545-0719 (online)

2020, Volume 52, Number 2(196), Pages 292-307

DOI: 10.5604/01.3001.0014.2534

Original article

Legal basis for the functioning of special services in Poland

Marian Kopczewski'*
" Faculty of Security Sciences,

, Zbigniew Ciekanowski? (2, Anna Piotrowska?

General Tadeusz Kosciuszko Military University of Land Forces, Wroctaw, Poland,
e-mail: marian.kopczewski@awl.edu.pl

" Faculty of Economic and Technical Sciences,
Pope John Paul Il State School of Higher Education in Biata Podlaska, Poland,
e-mail: zbigniew@ciekanowski.pl

3 Faculty of National Security, War Studies University, Warsaw, Poland,
e-mail: tlumaczeniait@onet.pl

INFORMATIONS

ABSTRACT

Article history:

Submited: 16 August 2019
Accepted: 19 May 2020
Published: 15 June 2020

The article presents the most important legal acts regulating the activities of
special services in Poland in the years 1990-2018.

As part of the political transformation, the Office of State Protection (Polish
abbrev. UOP) was set up according to the Act of April 6, 1990. It replaced the
previous civil intelligence and counterintelligence. In 2002, the Office was
liquidated and replaced the Intelligence Agency (Polish abbrev. AW), and the
Internal Security Agency (Polish abbrev. ABW) were established under the Act
of May 24, 2002. The AW was created to protect the external security of the
state, while the ABW was intended to protect the internal security of the state
and its constitutional order. The mentioned Act divided the tasks between
those services. Even though preventing and detecting crimes of corruption of
public officers was one of the ABW’s tasks, the Act of June 9, 2006, established
the Central Anti-Corruption Bureau (Polish abbrev. CBA), giving it the status
of a special service, although the CBA performs typical police tasks. On the
other hand, the Act of June 9, 2006, on the Military Counterintelligence Ser-
vice (Polish abbrev. SKW) and the Military Intelligence Service (Polish abbrev.
SWW) constituted a legal basis for the operation of both services in place of
the liquidated Military Information Services (Polish abbrev. WSI).

The article focuses on the services currently operating. The legal regulations
constituting the basis for their functioning were analyzed. These are mainly
competence acts, to which many amendments were introduced. They result-
ed, among others, from the implementation of directives and regulations of
European institutions, decisions of the Constitutional Tribunal, the introduc-
tion of new laws, concerning, e.g., the establishment of the State Protection
Service (Polish abbrev. SOP) or changes in the Marshal’s Guard’s powers. At-
tention was drawn to numerous ordinances amending the statutes, particu-
larly as regards the ABW, and thus reorganizing the structures of offices.
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Introduction

Special services are an essential element of the state security system and should be consid-
ered as state institutions whose competences concern broadly defined national security.
They operate on the grounds of legal norms that define their organization, tasks, powers,
and officers’ duties. They stem primarily from national legislation, but Poland’s participation
in the European Union and specific alliances also influences the shape of the regulations
concerning their functioning. The special services’ tasks are determined by changes in the
security environment and by the government’s perception of threats. It is those in power
who set the objectives that result from the current alliances and strategies adopted. A spe-
cial service must have numerous specific powers not conferred on other services to identify
and combat or limit threats to the functioning of the state. The services’ organization and
the drafting of rules of competence must also respect the rights of a democratic state. The
purpose of the article is to present the most important legal acts regulating the activities of
special services in Poland in the years 1990-2018 and to draw attention to changes resulting
from the introduction of new regulations. The analysis of those regulations has been lim-
ited to selected aspects, omitting, among others, legal conditions of supervision over the
services as a separate article has been devoted to the issue. The publication focuses on the
legal regulations concerning special services currently operating in Poland. The study aims
to familiarize interested legal persons with the aspects of the special services’ activities and
point out to various legislative changes.

The beginnings of organizing special services
after the political transformation

On April 6, 1990, the Sejm of the Republic of Poland adopted the so-called “police acts”,
namely, the Act on the Office of the Minister of Internal Affairs [1], the Act on the Police [2],
and the Act on the Office of State Protection [3]. The idea of the acts was born in the Social
Centre for Legislative Initiatives in Krakow. The Centre presented a social project of three acts:
on the Minister of Internal Affairs, on the protection of public security and order, on the se-
curity of citizens and authorities competent in these matters, and the change of professional
pragmatics, i.e., the Act on the rights and obligations of the Citizen Militia (Polish abbrev. MO)
and the Security Service (Polish abbrev. SB). The drafts were submitted on January 19, 1990,
to the Sejm. Apart from those social projects, governmental projects were also set forth. All
of them were submitted to two parliamentary committees: The Administration and Internal
Affairs Commission and the Legislative Commission. On behalf of these committees, three
drafts were presented by MP Jerzy Zimowski at the session of the Sejm on April 6, 1990. He
stressed that during their work, the subcommittee and the committee firmly assumed that
two separate legal acts regulating the situation of the Police and the State Protection Office
should be created. That was to be to avoid the situation that the scope of activities and com-
petencies overlap. All three acts created a coherent system:

— the Civic Militia was transformed into the professional, apolitical State Police Force,
whose primary and primary objective is to detect and prevent crime,

— the Security Service was dissolved,

— the Ministry of Internal Affairs became the main administrative body, whose tasks
included supervision over the policy of the central authorities, i.e., the Police, the
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State Protection Office, the Fire Service, and the future Border Guard; the supervi-
sion consisted in the fact that the Minister of Internal Affairs supervised the general
policy of the central authorities, its compliance with the state policy and human re-
sources policy; he/she also distributed funds between these bodies; he/she had the
right to intervene in their activities when authorized to do so by law; the Ministry
of Internal Affairs became a civil ministry (until now 90% of the staff have been MO
or SB officers); the Political Advisory Committee was introduced to the Ministry as
an element of socialization [4, p. 24-34],

— the Office of State Protection was established as a central body with military ranks,
with a strictly defined scope of activities, reporting to the Minister of Internal Affairs.

The Office of State Protection replaced Department | and Department Il of the Ministry of
Internal Affairs, both intelligence and counterintelligence, and also took over the technical
services and archives of the liquidated Security Service, whose officers were released. The
Council of Ministers established the procedure and conditions for accepting former Security
Service officers for service in the UOP [5, p. 388].

Statutory amendments concerning the UOP took place in 1996 [6]. They consisted in sepa-
rating the UOP from the Ministry of Internal Affairs and subordinating it directly to the Prime
Minister, as well as adapting the Office’s tasks to new challenges. The Council of Ministers
established the College for Special Services as a consultative and advisory body on issues
such as the programming, supervision, and coordination of special services (the UOP and
the WSI). The new regulations formulated different tasks, adequate to the current threats.
Those changes were complemented by the creation of the position of Minister Coordinator
of Special Services in 1997. On behalf of the Prime Minister, he/she was to supervise and
coordinate the activities of military and civil special services [7, p. 86-92]. Another legal act
important for the special services concerned the liquidation of the UOP and the appointment
of two agencies in its place.

A new stage in the creation of the Special Services

The legal basis for the Internal Security Agency and the Intelligence Agency was created by
the Act of May 24, 2002, on the Internal Security Agency and the Intelligence Agency, which
defines, among other things, the organization of the ABW’s and the AW'’s tasks, rules and
conditions of service, and the officers’ rights and obligations. The Act also obliged the Council
of Ministers or the Prime Minister to issue 44 regulations and 3 orders concerning the Intelli-
gence Agency, and 49 regulations and 5 orders regulating the organization and functioning of
the Internal Security Agency. The most important of these were the statutes of these Agen-
cies, which defined their internal organization. The Prime Minister granted the statutes to the
Intelligence Agency by Order No. 74 of June 26, 2002 [8]. According to it, the AW consisted
of ten organizational units and the Training Center of the Intelligence Agency. Subsequent
ordinances changed the structure of the AW’ [See: 9]. According to the statutes in force,
since July 3, 2018, the AW was composed of the Operations Department, the Information
Department, the Technical Department, the Security Office, the Financial and Administrative
Office, the Human Resources and Training Office, the Legal Office, the Head Office and the

' Here the AW consisted of 13 Offices.
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Independent Department for Crisis Management [10]. The Statutes of the Internal Security
Agency was granted by Order No. 73 of the Prime Minister of June 26, 2002 [11]. Under it,
the ABW was composed of 31 organizational units, including 15 Delegations (in Biatystok,
Bydgoszcz, Gdansk, Katowice, Krakéw, Lublin, t6dz, Olsztyn, Opole, Poznan, Radom, Rzeszéw,
Szczecin, Wroctaw, Zielona Géra). By Ordinance No. 75 of the Prime Minister of August 3,
2005, two organizational units were separated from the Department for Counteracting Cor-
ruption, Terrorism, and Organized Crime: the Department for Counteracting Corruption and
Organized Crime and the Department for Counteracting Terrorism [12]. In the following years,
the Ordinance on granting the statutes of the Internal Security Agency was amended many
times, thus changing its structure. Reorganizations were carried out in 2006 [13], 2007 [14],
2008 [15, 16], 2011 [17], 2012 [18], 20142 [19], 2016 [20], and 20183 [21]. The main change
introduced by the last-mentioned Ordinance concerning the structure of the ABW was the
closure of twelve Delegations. The remaining four (in Biatystok, Gdansk, Katowice, Lublin,
and Poznan). After the statutes had been granted, the Heads of the Agency, each in his/her
area of competence, gave regulations to the organizational units of each Agency by way of
ordinances. They defined in them the internal structure and detailed tasks. The Heads of the
Agency, by way of orders, also defined the ways, methods, and forms of performing tasks in
each Agency within the scope not covered by the regulations (Article 19 of the Act on the
ABW and the AW).

As far as the Internal Security Agency is concerned, the draft implementing provisions to the
Act, as government documents, were drafted, agreed upon, and submitted independently
by the Internal Security Agency. The Prime Minister finished issuing the orders provided for
in the Act on February 26, 2004 [22, p. 12]. The Head of the Intelligence Agency, as the cen-
tral body of government administration, carried out, with the assistance of the Intelligence
Agency, the legislative procedures for 34 draft regulations and 3 executive orders, to the Act
on the Internal Security Agency and the Internal Security Agency. The AW'’s process of issu-
ing regulations was completed in April 2004, with four of them being abandoned [22, p. 14].

In addition to the Act as mentioned above, there are other pieces of legislation governing the
activities of the ABW and other Special Services. The most important of these are:

1) the Act of August 5, 2010, on the protection of classified information [23], which
stipulates that the ABW and the SKW supervise the functioning of the system of
classified information in organizational units under their control:

— they control the protection of classified information and compliance with regu-
lations in force in this respect,

— perform tasks in the field of ICT system security,

— carry out security clearance, control clearance proceedings and industrial secu-
rity proceedings,

— ensure protection of classified information exchanged between the Republic of
Poland and other states or international organizations,

— provide advice and training on the protection of classified information,

2) the Act of June 6, 1997, Code of Criminal Procedure [24], which referred to spe-
cial services, e.g., in Chapter 25 Retention of Items. Search (handing over of items

2 The Statutes constitute an annex to the Announcement.
3 The Statutes constitute an appendix to the Ordinance.
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constituting evidence in a case, at the request of a competent authority); in Chap-
ter 26 Control and recording of interviews,

3) the Crisis Management Act of April 26, 2007 [25], which defines the authorities
competent for crisis management, their tasks, and principles of operation, as well
as the principles of financing of crisis management tasks; the meetings of the Crisis
Management Team are attended by the government administration bodies ap-
pointed by the Chairman of the Team, including the Head of the ABW, the AW, the
SKW, the SW, while the Team is composed of the Minister Coordinator of Special
Services (if appointed); the established Security Centre cooperates with the Head
of the ABW in preventing, counteracting, and dealing with the consequences of
terrorist events.

At the end of 2018, the Marshal of the Sejm published the announcement of the consolidat-
ed text of the Act on the Internal Security Agency and the Intelligence Agency, together with
an annex, which was the consolidated text of the said Act [26]. It took into consideration
the changes resulting from the provisions announced before November 23, 2017, and the
amendments introduced by the Acts:
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1) the Act of December 8, 2017, on the State Protection Service [27]; e.g., Article 300,
point 1 concerning the Prime Minister, who issues guidelines and demands infor-
mation and opinions from the Minister in charge of Internal Affairs with regard to
the activities of the State Protection Service,

2) the Act of January 26, 2018 — the provisions introducing the Act on the Marshal’s
Guard [28]; e.g., Article 21 points 1 and 2 concerning the College for Special Servic-
es, which, as an opinion-making and advisory body, also supervises and coordinates
the activities of the Marshal’s Guard related to the protection of state security,

3) the Act of March 1, 2018, on counteracting money laundering and financing of
terrorism [29]; Article 168 extends the application of Article 34a (1) of the Act on
the ABW to institutions obliged under the provisions on counteracting money laun-
dering and financing of terrorism,

4) the Act of March 6, 2018 — The provisions introducing the Act — Entrepreneurs’ Law
and other acts concerning business activity [30]; e.g., Article 74 point 2(b) shall read
Article 27 (12a) of the Act on the ABW and the AW: “A service provider providing
services by electronic means which is a micro-entrepreneur within the meaning of
the Act of March 6, 2018. — The Law of Entrepreneurs (Journal of Laws, items 646,
1479, 1629 and 1633) provides technical and organizational conditions that enable
the ABW to carry out operational control in accordance with its infrastructure”,

5) the Act of July 3, 2018 — The provisions introducing the Act on higher education and
science [31]; Article 69 (1) of the Act expands the group of people who cannot use
the secret cooperation of the Agency. These are rectors and members of the Gen-
eral Council of Science and Higher Education, the Polish Accreditation Committee,
and the Council of Scientific Excellence,

6) the Act of July 5, 2018, amending the Act on trust services and electronic identifi-
cation and certain other Acts [32]; e.g., Article 21 (1) of the Act enables the ABW
officers to use electronic means of electronic identification containing data other
than the identification data of an Agency officer while performing operational and
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exploratory activities; Article 21 (3) of the Act obliges the ABW to keep a central
register of such means of electronic identification,

7) the Act of July 5, 2018, on the National Cybersecurity System [33]; Article 79 of the
Act introduced a provision concerning the implementation by the ABW of the Early
Warning System for the threats occurring on the Internet, runs it, and coordinates
its functioning,

8) amendments introduced by the Constitutional Court judgment of December 14,
2017, ref. no.: K 17/14 [34];

— Article 23 (1) item 5 of the Act of May 24, 2002, on the Internal Security Agency
and the Intelligence Agency (Journal of Laws of 2017, item 1920) in the extent
of the powers of ABW officers to carry out personal inspection, without defining
the limits of such inspection, is inconsistent with Article 41 (1) and Article 47 in
connection with Article 31 (3) of the Constitution,

— Article 23 (7) (1) of the Act on the Internal Security Agency and the Foreign Intel-
ligence Agency in the scope in which it does not provide for judicial control of the
legality of performing personal control is inconsistent with Article 45 (1) Article
77 (2) of the Constitution,

—§ 29 (1-3) of the Ordinance of the Council of Ministers of April 26, 2005, on the
issuing of orders to persons to behave in a specified manner, checking ID, detain-
ing, searching, personal inspection, inspecting luggage and checking cargo, as well
as registering events by officers of the Internal Security Agency (Journal of Laws
No. 86, item 733) is inconsistent with Article 41 (1) and Article 47 in connection
with Article 31 (3) of the Constitution.

The first legal acts concerning the Intelligence Agency indicate that it has been assigned tasks
resulting from the need to ensure the protection of the fundamental interests of the state in
its international relations, but also related to other threats that arise from socially and polit-
ically significant phenomena defined as global threats. The activities of the AW cover a wide
range of tasks for the special service. However, its informative and analytical role becomes
particularly important [35, p. 74].

Considering the position of the special services, the Internal Security Agency is distinct from
other state bodies. Both in relation to the supreme government administration bodies, oth-
er special services, and Police bodies. The separation results from statutory properties and
a wide range of tasks that are divided into counter-intelligence, of a police nature, and those
resulting from the Act on the protection of classified information. The statutory tasks as-
signed to the ABW about the protection of the constitutional order make it a leading service
among the executive authorities [35, p. 72-3].

The legal basis for the operation of the Central Anti-Corruption Bureau is defined in the Act
of June 9, 2006, on the Central Anti-Corruption Bureau [36]. It specified the officers’ tasks,
organization, powers, duties, and rights, and responsibilities. Equally important was the Or-
dinance No. 111 of the Prime Minister of July 20, 2006, on granting statutes to the Central
Anti-Corruption Bureau [37], which established the CBA’s organizational units. The statutes
given by the Ordinance No. 72 of the Prime Minister of October 6, 2010 [38], were amended
by the Ordinance No. 25 of the Prime Minister of March 7, 2019 [39], following which another
delegation of the CBA was established in Bydgoszcz. That is the twelfth CBA delegation, and
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the others operate in Biatystok, Gdansk, Katowice, Krakéw, Lublin, tédz, Poznan, Rzeszow,
Szczecin, Warsaw, and Wroctaw. At the moment of setting up the Central Anti-Corruption
Bureau, no delegation statutes were created. The Act of August 5, 2010, on the protection
of classified information [23] established for the CBA, among other things, that the Prime
Minister shall define, by way of an ordinance, the detailed scope, conditions, methods, and
procedure of rendering by the CBA of the necessary assistance to the services and institu-
tions authorized to conduct extended clearance, control, and industrial security operations
in the performance of activities within the framework of those proceedings (Article 13). In
turn, Article 23 of the Act, as mentioned above, defines who conducts extended security
screening proceedings against the Head of the CBA, security officers and deputy security
officers, and persons envisaged for these positions*, and who conducts security screening
proceedings against other officers of the CBA®. The Act of June 6, 1997, the Code of Penal
Procedure, informed, among other things, about the Police’s procedural rights, also vested in
the CBA officers [24]. The unified text of the Act on the CBA was announced in an appendix
to the announcement of the Marshal of the Sejm of October 25, 2018 [40]. It took account
of the changes introduced by:

—the Act of December 8, 2017, on the State Protection Service (Journal of Laws of
2018, item 138); Article 312 concerns the benefits which may be received by the
family of an officer of the State Protection Service, similarly as in the case of an of-
ficer of the CBA and other services,

— the judgment of the Constitutional Tribunal of December 14, 2017, ref. no. K 17/14
(Journal of Laws of 2018, item 2405); the Tribunal recognized Article 14 (1) (5) of the
Act of June 9, 2006, on the Central Anti-Corruption Bureau (Journal of Laws of 2017,
item 1993) in the scope in which it authorizes the CBA officers to perform personal
inspection, without defining the limits of such inspection, is inconsistent with Article
41 (1) and Article 47 in connection with Article 31 (3) of the Constitution; as well
as Article 14 (7) (1) of the Act in the scope in which it does not provide for judicial
control of the lawfulness of performing personal inspection, as inconsistent with
Article 45 (1) and Article 77 (2) of the Constitution; it also recognized § 29 (1-3) of
the Ordinance of the Council of Ministers of July 25, 2006, on the issuing of orders to
persons to behave in a specified manner, checking ID, detaining, searching, personal
inspection, inspecting luggage and checking cargo, as well as registering events by
officers of the CBA (Journal of Laws No. 142, item 1014) is inconsistent with Article
41 (1) and Article 47 in connection with Article 31 (3) of the Constitution,

—the Act of January 26, 2018 — The provisions introducing the Act on the Marshal
Guard (Journal of Laws No. 730); Article 26 concerns the benefits which may be
received by the family of a Marshal Guard officer, similarly to the officer of the CBA
and other services (the article entered into force on April 14, 2020),

—the Act of March 6, 2018 — The provisions introducing the Act — The Entrepreneurs’
Law and other acts concerning business activity (Journal of Laws item 650); e.g.,
Article 110 (2a) introduces the following provision to the Act on the CBA in Article
17 (12a): “A service provider providing services by electronic means who is a micro
or small enterprise within the meaning of the provisions of the Act of March 6,

4 These proceedings are conducted by the ABW.
5 The Head of the CBA is responsible for the examination proceedings against its own officers.
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2018 — the right of entrepreneurs (Journal of Laws No. 646, 1479, 1629 and 1633)
provides technical and organizational conditions which enable the CBA to conduct
operational control in accordance with its infrastructure,

—the Act of July 3, 2018 — The provisions introducing the Act on higher education and
science (Journal of Laws 1669); e.g., Article 97 (1) expands the group of persons,
who cannot benefit from secret cooperation, by the rectors, members of the General
Council of Science and Higher Education, the Polish Accreditation Committee and
the Council of National Excellence; Article 97 (2) stipulates that the Head of the CBA
may permit an officer to perform, outside of service, a paid activity of an academic,
didactic, didactic-research, or research character, if it does not interfere with the
performance of his/her official tasks and does not harm the good of the service,

—the Act of July 5, 2018, on the amendment of the Act on trust services and electronic
identification and certain other acts (Journal of Laws No. 1544); e.g., Article 30 (1)
enables the CBA officers in the course of performing operational and exploratory
activities to use means of electronic identification containing data other than the
data identifying the officer of the CBA,

—the Act of July 5, 2018, on the amendment of the Act on public-private partnership
and certain other acts (Journal of Laws 1693); e.g., Article 16 (1) of the Act extends
the scope of the CBA’s activities by controlling the correctness of the performance
of agreements on public-private partnership,

and changes resulting from the regulations before October 22, 2018.

The judgment of the Constitutional Tribunal of June 23, 2009 [41], stating, among other things,
that Article 1 (3) of the Act on the CBA to the extent that it considers the conduct of any person
who does not perform a public function as corruption in the private sector, without narrowing
this definition through socially harmful reciprocations, is inconsistent with Article 2, Article 22,
and Article 31 (3) of the Constitution of the Republic of Poland, was significant. Also, Article
40 of the Act, to the extent that it allows the inspection of real estate or other assets without
specifying the manner of use and storage of the data obtained in this way, in particular con-
cerning third parties, not obliged to submit declarations of assets, was considered inconsistent
with Article 47 and Article 50 in connection with Article 31 (3) of the Constitution.

In recent years, one of the basic directions of the CBA’s activities is to combat economic crime,
particularly the extortion of VAT and funds from EU funds. Within the framework of its an-
alytical and information activities, the Bureau also prepares analytical studies and presents
them to competent authorities and institutions. While performing statutory tasks, the CBA
verifies asset declarations of persons performing public functions®.

The statutory legal basis for the establishment of Military Information Services was intro-
duced by the Act of October 25, 1991, amending the Act on the universal obligation to defend
the Polish People’s Republic and some other acts [42]. The Act defines the obligations of the
Military Information Services, indicating that they include tasks related to recognizing and
counteracting threats to state defense and violations of state secrets in the defense field. In
2003, The Sejm adopted the Act of July 9, 2003, on Military Information Services [43], which

& Detailed data on the results of the CBA activity can be obtained based on the Information on the results
of the CBA activity on the website www.cba.gov.pl. Informacja o wynikach dziatalnosci CBA, [online]. Cen-
tralne Biuro Antykorupcyjne. Available at: https://www.cba.gov.pl/pl/antykorupc/informacja-o-wynikach.
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for the first time comprehensively regulated the activities of military intelligence and coun-
terintelligence, and the Ordinance No. 21/MON of July 30, 2004, gave the statutes defining
organizational units and cells [44]. The Military Information Services also operated based on
the Act on the protection of classified information of January 22, 1999 [45].

The Act of June 9, 2006, “Provisions introducing the Act on Military Counter-Intelligence
Service and Military Intelligence Service and the Act on the Service of Military Counter-In-
telligence Service and Military Intelligence Service Officers” [46] liquidated the Military In-
formation Services, at the same time being one of the first legal acts relating to the Military
Counter-Intelligence Service and Military Intelligence Service. It obliged, among others, the
Minister of National Defense to appoint the Liquidation Commission and the Verification
Commission, and defined the tasks of these commissions and the manner of appointing their
members and chairpersons. The Act of June 9, 2006, on the Military Counterintelligence Ser-
vice and the Military Intelligence Service [47] constitutes the legal basis for the functioning
of both services. It defines, among others, their objectives and tasks, subordination, powers
of officers, corps, and military ranks. The Minister of National Defense granted the statutes
of the Military Intelligence Service by the Ordinance of May 28, 2008 [48], and the Military
Counterintelligence Service by the Ordinance of the Minister of National Defense of October
20, 2006 [49]. Currently, the Ordinance of the Minister of National Defense of June 13,2018
[50], amending the Ordinance on granting the statutes to the Military Intelligence Service,
The Act of June 9, 2006 [51], on the service of Military Counter-Intelligence Service officers
and Military Intelligence Service, specifies, among others, the principles of establishing an
official relationship, the course of service, duties, and rights, and disciplinary responsibility
of the SKW and SWW officers. The unified text of the Act on Military Counterintelligence
Service and Military Intelligence Service was attached to the announcement of the Marshal
of the Sejm of September 28, 2017 [52]. It took account of the changes introduced:

—the Act of November 16, 2016, amending the Act on the universal obligation to
defend the Republic of Poland and certain other acts (Journal of Laws, item 2138),

—the Act of December 1, 2016, on the amendment of certain acts in the area of safety
and hygiene of service (Journal of Laws, item 1955),

—the Act of March 23, 2017, amending the Act — the Penal Code and certain other
acts (Journal of Laws, item 768),

and changes resulting from the provisions announced before September 26, 2017.

The Annex to the announcement of the Marshal of the Sejm of March 20, 2019, on the an-
nouncement of the consolidated text of the Act on Military Counterintelligence Service and
Military Intelligence Service [53], included the changes introduced:

—the Act of March 6, 2018 — The provisions introducing the Act — Entrepreneurs’ Law
and other acts concerning business activity (Journal of Laws item 650); Article 111
introduces the following provision: “A service provider providing services by elec-
tronic means that is a micro or small enterprise within the meaning of the Act of
March 6, 2018 — The Act of Entrepreneurs (Journal of Laws items 646, 1479, 1629,
1633, and 2212) provides technical and organizational conditions that enable the
SKW to carry out operational control according to its infrastructure,

—the Act of July 3, 2018 — The provisions introducing the Act on higher education and
science (Journal of Laws, item 1669); Article 98 expands the group of persons by
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rectors, members of the General Council and Higher Education, the Polish Accred-
itation Committee and the Scientific Excellence Council whose secret cooperation
the SKW and the SWW cannot use,

the Act of July 5, 2018 on the amendment of the Act on trust services and electronic
identification and certain other acts (Journal of Laws of July 5, 2018, item 1544); e.g.,
pursuant to Article 31 (1), when performing operational and exploratory activities,
the SKW and SWW officers may use electronic means of identification containing
data other than the data identifying the SKW or SWW officer respectively,

the Act of November 22, 2018, on public documents (Journal of Laws of 2019, item
53); e.g., Article 66 (2) introduces the following provision: “The SWW, for the needs
of authorized state bodies, services, and institutions, prepares and issues public
documents referred to in Article 5 (2) (16-20) and (32g, h) of the Act of November
22,2018, on public documents and other military documents as well as the SKW and
SWW documents, which make it impossible to establish the identification data of
soldiers, officers, or employees of these bodies, services, and institutions, persons
assisting them in the performance of operational and exploratory activities, and the
means they use in the performance of their official tasks, as well as the register of
these documents. Drawing up and issuing documents for the needs of bodies, ser-

vices, and institutions other than the SKW takes place at their request”?,

the Act of December 14, 2018, amending the Act on the Police and certain other
acts (Journal of Laws of December 14, 2018, item 2399); e.g., Article 9 (1) states
that officers performing tasks in the scope of protection within the boundaries of
protected areas and facilities have the right to carry out preventive checks, as well
as check baggage, means of transport, and cargo,

the Act of December 14, 2018, on the protection of personal data processed in con-
nection with preventing and combating crime (Journal of Laws of 2019, item 125);
Article 79 introduces the following provision: “Within the scope of their compe-
tence, the SKW and the SWW may collect, also secretly, all personal data, including,
if it is justified by the nature of the tasks performed, the data indicated in Article 14
(1) of the Act of December 14, 2018, on the protection of personal data processed
in connection with preventing and combating crime (Journal of Laws of 2019, item
125), as well as to use personal data and other information obtained as a result of
performing operational and exploratory activities by authorized authorities, servic-
es, and state institutions, and process them without the knowledge and consent of
the data subject”,

and amendments resulting from provisions announced before March 12, 2019, e.g., the
judgment of the Constitutional Tribunal of December 14, 2017, ruling on the inconsistency
of Article 44 (2) (5) of the Act of June 9, 2006, on the Military Counterintelligence Service
and Military Intelligence Service (Journal of Laws of 2017, item 1978) to the extent to which
it entitles the officers of the Military Counterintelligence Service and the Military Intelli-
gence Service to carry out personal control, without defining the limits of such control, with
Article 41 (1), and Article 47 in connection with Article 36 (1) of the Constitution; as well as
inconsistency in the extent to which it does not provide for the judicial control of the legality

7 The aforementioned Act entered into force on July 12, 2019.
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of the activities of the officers of the Military Counterintelligence Service and the Military
Intelligence Service with Article 45 (1) and Article 77 (2) of the Constitution [34].

The already mentioned Act of December 14, 2018, amending the Act on the Police and cer-
tain other acts deserves attention not only due to the aforementioned amendments to the
Act on the SKW and the SWW, but also to the Act on the ABW and the AW, and the Act on
the CBA. The changes introduced in the last two acts concern:

— personal control (it was specified, among others, what personal control consists in,
how it should be conducted, when a protocol is drawn up, what duties the officer
conducting control has, what rights the controlled person is entitled to),

— preventive control (it was specified what preventive control consists in, also with
regard to persons detained, led or escorted, how such control is carried out),

— checking the contents of baggage or cargo in ports, stations, or other places of check-
in for passengers or baggage and in means of land, air and water transport (what the
search consists in, in whose presence is conducted, what right the officer carrying
out these activities has, what rights are vested in the holder of baggage or cargo).

Amendments were introduced to the Act of May 24, 2002, on the Internal Security Agency
and the Intelligence Agency (Journal of Laws of 2018, items 2387 and 2245)% [26, 54], the
Act of June 9, 2006, on the Central Anti-Corruption Bureau (Journal of Laws of 2018, item
2104)° [40] and the Act of June 9, 2006, on the Military Counterintelligence Service and Mil-
itary Intelligence Service (Journal of Laws of 2017, item 1978 and of 2018, items 650, 1544,
and 1669)" [30, 31, 32, 52].

It is worth noting the numerous legislative changes introduced in the examined area and the
need for systemic changes. For years, the multiplicity of special services, overlapping of their
competences, and the lack of legal definition of special services have been pointed out. The
necessity for each service to have separate acts is indicated.

Conclusion

The effective functioning of special services in a democratic state presents many challenges
for those in power. They also concern the legislative sphere at the stage of creating special
services, assigning tasks, and functioning. Special services must operate effectively, respect-
ing the rules of democracy. Their actions must not interfere with the state’s need to ensure
civil liberties. The legislative processes in the initial period of Poland’s political transforma-
tion, when new special services were created, were very significant. Attention should be paid
to the social factor that played an important role at that time. The idea of laws was born
in the Social Center for Legislative Initiatives in Cracow, and three social projects were sub-
mitted in the Sejm. Their intention to avoid a possible overlap in the scope of activities and
competencies was also significant. That was unavoidable nowadays, not only the multitude
of special services but also overlapping competences. The analysis of legal regulations indi-
cates respect for the principles of a democratic state. That is evidenced by the judgments of
the Constitutional Tribunal and the directives of EU institutions. Frequent reorganization of

8 Consolidated text.
S Consolidated text.
19 Consolidated text.
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individual special services (as evidenced by numerous ordinances changing organizational
units of the services) may disorganize and increase their operational effectiveness. It should
also be noted that the role of some services is limited by the liquidation of their organizational
units and the strengthening of others’ roles.
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Podstawy prawne funkcjonowania stuzb specjalnych w Polsce

STRESZCZENIE W artykule przedstawiono najwazniejsze akty prawne regulujace dziatania stuzb spe-
cjalnych w Polsce w latach 1990-2018.

W ramach transformacji ustrojowej zgodnie z ustawa z 6.04.1990 r. powstat Urzad
Ochrony Panstwa, ktéry zastgpit dotychczasowy wywiad i kontrwywiad cywilny.
W 2002 r. UOP ulegt likwidacji, a w jego miejsce ustawg z dnia 24.05.2002 r. po-
wotano Agencje Wywiadu oraz Agencje Bezpieczenistwa Wewnetrznego. AW zostata
utworzona w celu ochrony bezpieczenstwa zewnetrznego panstwa, natomiast ABW
w celu ochrony bezpieczeristwa wewnetrznego panstwa i jego porzadku konstytucyj-
nego. Wymieniona ustawa dokonata podziatu zadan miedzy tymi stuzbami. Pomimo
tego, iz jednym z zadan ABW byto zapobieganie i wykrywanie przestepstw korupcji
funkcjonariuszy publicznych, ustawg z dnia 9.06.2006 r. powotano Centralne Biuro
Antykorupcyjne, nadajac mu status stuzby specjalnej, chociaz CBA wykonuje zadania
typowo policyjne. Natomiast ustawa z dnia 9.06.2006 r. o Stuzbie Kontrwywiadu Woj-
skowego i Stuzbie Wywiadu Wojskowego stanowita podstawe prawng do dziatania obu
Stuzb w miejsce zlikwidowanych Wojskowych Stuzb Informacyjnych.

W artykule skupiono sie na stuzbach obecnie funkcjonujgcych. Poddano analizie prze-
pisy prawne, na podstawie ktérych funkcjonujg. Sg to przede wszystkim ustawy kom-
petencyjne, do ktérych wprowadzano szereg zmian. Wynikaty one m.in. z wdrazania
dyrektyw i rozporzadzen instytucji europejskich, orzeczen Trybunatu Konstytucyjnego,
wprowadzenia nowych ustaw, dotyczgcych np. powstania Stuzby Ochrony Parnstwa
czy zmiany uprawnien Strazy Marszatkowskiej. Zwrécono uwage na liczne zarzgdzenia
zmieniajace statuty, szczegdlnie ABW, a tym samym reorganizujgce strukture urzeddw.

StOWA KLUCZOWE  stuzby specjalne, bezpieczenstwo, demokracja, ustawodawstwo
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