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Introduction

Conservation bodies, due to the tasks they perform,
constitute an important part of the Polish public ad-
ministration system. Their operations are executive
in nature, which means that the essence of their ac-
tivities lies in construing and implementation and of
the provisions laid out mainly in the Act of July 23,
2003, on the Protection and Preservation of Histori-
cal Monuments (hereinafter: the APCHM). Thus the
competences of the conservation bodies became part of
the definition of monument protection provided for in
Article 4 of the APPHM which specifies the objectives
of the public administration in this field. At the same
time, most decisions of the Voivodeship Conservator
of Monuments are based on the rule of administrative
discretion, as well as regulations containing numerous
under-defined notions. This stems from the very con-
struction of the provisions of the APPHM and is, be-
yond question, an intended maneuver of the legislator.
What is more, the discretionary power of conserva-
tors is to serve not the conservatorship itself, but the
monuments, for the benefit of which they are to act
effectively. The subject of this article is to present the
guidelines and instructions of the General Conservator
of Historical Monuments, issued on the basis of the

APPHM, in accordance with its wording specified in
the Act of June 22, 2017, on the Amendment the Act
on the Protection and Preservation of Historical Mon-
uments and some other acts, hereinafter referred to as
the 2017 amendment.

Legal and institutional position of the General
Conservator of Historical Monuments

In order to analyze the competences of the Gen-
eral Conservator of Historical Monuments, a brief
overview of how Polish conservation administration
is organized is required first. Due to its position in
the political system, they are considered part of the
government (centralized) administration. At the lo-
cal level, the conservation authority is the Voivode-
ship Conservators of Monuments, who are count-
ed among the integrated services acting under the
authority of the respective Voivode (i.e. provincial
governor). At the central level, there is the Minister
in charge of culture and national heritage protection,
on behalf of whom the General Conservator of His-
torical Monuments performs its tasks and responsi-
bilities. The legislator decided on dual subordination
of the local conservation bodies: with respect to fi-
nancial and organizational matters, the Voivodeship
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Conservators of Monuments are subordinated to the
Voivode, but when it comes to substantive matters,
the Voivodeship Conservators of Monuments are
subordinate to the General Conservator of Monu-
ments.

The scope of the subject-matter responsibilities of
the General Conservator of Historical Monuments is
set out in Article 90 of the APPHM. In light of the dis-
cussed issues, the most important tasks prescribed in
the Act are those which concern the relations between
the General Conservator of Historical Monuments
and the Voivodeship Conservators of Monuments.
The General Conservator of Historical Monuments
supervises (art. 90.2.7 APPHM), coordinates (art.
90.2.7a APPHM), and controls (art. 90.2.7b APPHM)
the activity of the Voivodeship Conservators of Mon-
uments. Before the 2017 amendment to the APPHM,
the position of the General Conservator of Histori-
cal Monuments was far more disadvantaged, as it was
limited to supervision, yet devoid of any supervisory
measures.

The aforementioned amendment to the APPHM
equipped the General Conservator of Historical Mon-
uments with substantive supervision measures (see
Article 47a of the APPHM) and strengthened its po-
sition with regard to personal supervision measures
(see Article 91(1-1a) of the APPHM). The provisions
regulating control were also made more precise by ex-
plicitly referring this function to the provisions of the
Act of 15 July 2011 on Control in Government Admin-
istration. However, key to these provisions is the clear
assignment of the General Conservator of Historical
Monuments’ coordinating function.

Coordination refers to the harmonization of ad-
ministrative action. B. Majchrzak pointed out that it
serves the purpose of synchronization, agreement of
partial activities in time and space, organization of ac-
tivities carried out jointly by several (many) entities.

The aim of coordination is to boost effectiveness,
which in the case of conservation bodies is to achieve
the aims referred to in article 4 of the Act. However,
coordination does not occur alone and is connected
with other organizational arrangements. In this case,
the coordinating function of the General Conservator
of Historical Monuments is related to the substantive
supervision function, this including the competent in-
stance-type supervision.

When it comes to coordinating activities of the
Voivodeship Conservators of Monuments, the Gen-
eral Conservator of Historical Monuments may de-
fine the general directions of their activities, issue in-
structions and guidelines defining the manner of their
conduct and require their activity reports. However,
Art. 90 par. 4 of the APPHM expressly provides that
the instructions and guidelines may not relate to de-
cisions on the merits of the case settled by way of an
administrative decision. In other words, they cannot
refer to the manner of resolving specific administra-
tive issues.

Legal nature of guidelines and instructions
of the General Conservator
of Historical Monuments

The General Conservator’s instructions and guide-
lines are internal acts, which means that they are bind-
ing only on the authorities subordinate to the office.
However, this does not mean that they are binding ex-
clusively on the Voivodeship Conservators of Monu-
ments and the heads of the delegations of the Voivode-
ship Conservators of Monuments acting on their
behalf. These documents are also addressed to all the
units and entities which are commissioned tasks within
the scope of Voivodeship Conservators of Monuments
on the basis of art. 96 of the APPHM This means that
the instructions and guidelines of the General Conser-
vator of Historical Monuments are binding also for the
local government related conservators.

Apart from the direct binding force, there is also an
indirect possibility to influence organizations operating
outside public administration. In practice, instructions
and guidelines may, through the activities of conser-
vation bodies, influence owners, designers or contrac-
tors involved in historical monuments: when treated
as a premise for assessing the permissibility of certain
works or activities on a monument, which is assessed
every time in the course of proceedings for granting a
permit under art. 36 par. 1 of the APPHM. It must be
noted that when assessing the admissibility of activities
covered by the application for a permit, the Voivode-
ship Conservator of Monuments is obliged in each
case to meet the objectives of monument protection
as set out in Article 4 of the APPHM, including pri-
marily the prevention of threats that may cause dam-
age to the value of monuments. Compliance with the
guidelines and instructions cannot consist only in re-
ferring to them—the objectives of the enforcement de-
cision must be precisely defined, i.e., operationalized,
and therefore referred to a specific factual state. Bear-
ing in mind that the binding guidelines and instruc-
tions of the General Conservator of Historical Mon-
uments affect the interpretation and construal of the
under-defined notions used, and consequently have an
impact on the duties of the administrators of monu-
ments. In this respect, therefore, one can speak of indi-
rect binding by guidelines and instructions.

The General Conservator of Historical Monuments
may enforce guidelines and instructions by applying
both substantive (revoking or amending the decision—
art. 47a of the Act) and personal (a motion for dismissal
of the Voivodeship Conservator of Monuments) super-
vision measures. The guidelines and instructions of the
General Conservator of Historical Monuments aftect
the quality of documentation, evaluation, and conser-
vation efforts and the usage of historic monuments, by
unifying the approach of the conservator’s to selected
issues, which may otherwise differ significantly from
one another. Therefore, they make it possible to pur-
sue a responsible, coherent conservation policy, which
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intensifies and standardizes proceedings, also reducing
the randomness or regional passivity, which is nega-
tively diagnosed by the conservation community itself.

Guidelines and instructions as a tool
of conservation policy

By equipping the General Conservator with a tool in
the form of instructions and guidelines, which de-
fine the directions of conservation policy, it became
possible to create conditions for harmonizing the
substantive activities of local conservation bodies. At
this point, the manner in which the notion of con-
servation policy is understood should be clarified. To
begin with, it is worth noting that a policy is gener-
ally treated as an ordered sequence of decisions and
actions leading to the implementation of an adopted
aim. In this sense, an administrative policy is “a pro-
gram of action which aims to achieve certain objectives
by means of the legal and other means available to the
administration.” It rests on the creation of objectives,
the setting of programs, which then leads to the ap-
plication of appropriate measures and their evaluation.
A conservation policy is therefore a kind of adminis-
trative policy carried out by the conservation author-
ities. In particular, it is carried out at the central level
by the General Conservator of Historical Monuments
and at the local level by the Voivodeship Conservator
of Monuments within their local jurisdiction. Howev-
er, the conservation policy carried out by Voivodeship
Conservators must be consistent with the policy de-
termined at the central level—it may complement and
expand on it, but cannot contradict the principles de-
termined by the General Conservator.

Therefore, conservation policy is a model of stra-
tegic management referring to activities carried out to
historical monuments and it includes a set of accept-
ed principles of conservation practice, including the
principles of conservation work and research, as well as
praxeological directives, directing the attention of the
conservation bodies to specific resources and problems
with the indication of principles regulating the prac-
tice. The source of the principles adopted within the
framework of a given conservation policy is the sys-
tem of assumptions which normalize the conservation
practice, formulated earlier in the so-called doctrinal
documents developed by international organizations
(UNESCO, ICOMOS, ICCROM), or at the national
level (GKZ, NID). It should therefore be assumed that
doctrinal documents formulate paradigms relating to
both conservation theory and conservation practice. A
vast majority of doctrinal documents are non-binding.
However, as they become a part of policy-making acts,
they also become binding on entities hierarchically
subordinated to the entity issuing the act.

A conservation policy, understood in this way, sets
out the tasks which, in a rapidly changing environ-
ment, correspond to the needs and emerging problems
of contemporary conservation, the implementation of

which should be in the wider public interest. A conser-
vation policy can be set forth in the acts related to this
policy, which includes the guidelines and instructions
of the General Conservator of Historical Monuments.

A conservation policy is an element of the broad-
er monument conservation policy, which is defined by
Z. Gwardzifiska as “the activity of public authorities
aimed at protecting and caring for monuments or exert-
ingadominantinfluence on powerbygroupsofcitizens.”
The monument conservation policy is therefore a wid-
er concept: on top of the pursuance of the historical
monuments conservation objectives—eftected by issu-
ing conservation bodies’ decisions (conservation poli-
cy)—it also refers to other tools, such as those related
to the financing of works on historical monuments,
social and educational activities, as well as management
efforts.

One act of monument protection policy is, un-
doubtedly, the National Program for the Protection
and Preservation of Historical Monuments, referred to
in art. 84-86 of the APPHM. It defines, in particular,
the objectives and directions of activities and tasks in
the field of monument protection and preservation, the
conditions and methods of financing the planned activ-
ities, as well as the schedule of their implementation.

The monument protection policy is one of the pol-
icies for the protection of cultural heritage. It should
be noted that the policy of cultural heritage protec-
tion is oriented at the needs and ideas of the contem-
porary user, covering both the issues of tangible and
intangible heritage, while the monuments protec-
tion is based policy on the system of historic values.

The heritage assets are governed by restrictive con-
servation practices defined by the conservation policy.
All the above policies fall into the broadest catego-
ry of cultural policy (Figure 1). It is assumed that the
cultural policy of each country is derived from its
political system and concerns that part of the social
policy of the state which relates to artistic creation,
the promotion of diversity, the availability of cultur-
al products, and the protection and preservation of
cultural heritage. The publication Kultura i rozwdj,
which seeks to define this concept, specifies cultural
policy to be “the influence of superior (decision-mak-
ing) authorities on the course of things in culture,”
indicatingat the same time thatitis “purposeful, system-
atic interference in the sphere of culture [...] carried out
to achieve four basic objectives: to preserve the cultural
identity of the nation; to ensure equal access to culture;
to promote creativity and high quality of cultural assets
and services; to diversify the cultural offer in such a way
that each social group can find something for itself.”
Itisalsoimportanttostress thatthe main objective of cul-
turalpolicyshouldbetohelptheformationofacivilsociety.
Thus, cultural policy has an indirect effect on cultural
reality and consists rather in shaping conditions con-
ducive to the realization of the assumed cultural values,
“such conditions in which the development of the de-
sired cultural values would be natural.”
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Fig. 1. Diagram showing the interdependence of conservation policy, monument protection policy, cultural heritage protection and cultural

policy; by the authors.

Ryc. 1. Schemat przedstawiajgcy wspétzaleznosé polityki konserwatorskiej, polityki ochrony zabytkéw, ochrony dziedzictwa kulturowego

oraz polityki kulturowej; oprac. autorek.

Catalogue of guidelines and instructions issued
between 2018 and 2021

The guidelines and instructions of the General Con-
servator of Historical Monuments, referred to in Ar-
ticle 90.3 of the APPHM, set out the basic principles
which should be followed by the Voivodeship Conser-
vators of Monuments in their activities.! However, not
all of them will refer to conservation policy sensu stricto.
The guidelines and instructions issued between 2018
and 20212 on the basis of Article 90.3 of the APPHM
can be divided into four groups. The first group in-
cludes documents containing interpretations of select-
ed provisions within the competence of the Voivode-
ship Conservator of Monuments, which are binding
for monument protection authorities. Such guidelines
include:

1) Guidance dated January 19, 2018, on the applica-
tion of the regulations relating to the removal of
trees and shrubs from listed properties;?®

2) Recommendations of December 7, 2018, on the
protection of historic small towns;*

3) Guidance dated June 13, 2019, on the procedure
for issuing permits for the search for monuments,
including archaeological monuments, on properties
owned by various entities.’

Another group of guidelines and instructions re-
lates to optimizing the work of the conservation ad-
ministration and to increasing efficiency of interaction
with other bodies:

1) Guidelines of September 21, 2018, on the actions of
the Voivodeship Conservators of Monuments taken
in relation to the legal protection of monuments;®

2) Guidelines of October 1, 2018, on the actions taken
by the Voivodeship Conservators of Monuments in
the procedure of issuing permission for permanent
export of monuments abroad;’

3) Guidelines of November 19, 2018, on how to con-
duct monitoring of historical monuments and/or

world heritage sites carried out by the Voivodeship

Conservators of Monuments;®
4) Guidelines of December 17, 2018, on cooperation

with the General Directorate of National Roads and

Motorways when issuing decisions on permission to

conduct archaeological research carried out during

the construction of national roads and motorways;’

5) Guidance dated December 3, 2019, on the conduct
of the Voivodeship Conservators of Monuments
in relation to the activities of the US government
agency Defense POW/MIA Accounting Agency in
our country.!

In this respect, the guidelines and instructions can
be seen as part of the policy for the protection of mon-
uments due to the fact that they focus on cooperation
with other authorities and institutions for the imple-
mentation of the objectives of monument protection
referred to in Article 4 of the APPHM.

The third group of documents are guidelines and
instructions relating to conservation principles:

1) Guidance and recommendations dated October 4,
2019, on the application of the fundamental con-
servation principles for historic buildings;"

2) Guidelines of March 22, 2019, on the protection of
monuments of technology;'?

3) Guidance dated August 2, 2019, on standards of
conservation practice for the development of mar-
ket spaces.’?

In this respect, the guidelines and instructions con-
stitute a catalogue of principles which the Voivodeship
Conservator of Monuments should follow in their ad-
ministrative judgements. Therefore, they constitute a
tool of conservation policy carried out by the General
Conservator of Historical Monuments. They indicate,
in particular, the standards of works, determine the ac-
ceptable methods and techniques, as well as issues re-
lated to the manner of use, i.e., giving the monuments
a new function.

The fourth group of documents are guidelines and
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instructions aimed at improving the quality of research,

conservation design and work on monuments:

1) Guidance of March 6, 2019, on:

— producing a base map for preparing study and
project documentation in the field of conserva-
tion and restoration of parks, gardens and other
forms of designed greenery entered in the regis-
ter of historical monuments;

— recommendations for the inventory of vegeta-
tion in parks, gardens and other forms of de-
signed greenery, entered in the register of his-
toric monuments;

— recommendations for the development of a tree
stand management projects in parks, gardens
and other forms of planned greenery, which are
listed in the register of historical monuments;

— recommendations for dealing with damage
caused by natural disasters to parks, gardens and
other forms of designed greenery entered in the
register of historical monuments;

— recommendations for dealing with damage
caused by natural disasters to parks, gardens and
other forms of designed greenery entered in the
register of historical monuments;

— recommendations for the protection of trees and
shrubs in the area of construction works in parks,
gardens and other forms of designed greenery,
entered in the register of historic monuments.™

2) Recommendations of July 23, 2020, on how to deal
with developments of a reconstruction, revitaliza-
tion, open-air museum on archaeological sites.!®

3) Guidance of January 8, 2020, on sctting standards
for the conduct of archeological research pt.1 Intru-
sive investigations on land.'¢

4) Guidance of January 8, 2020, in setting standards
for the conduct of archeological research pt. 2 In-
trusive investigations on land."”

5) Guidance of February 28, 2020, on the protection
of heritage in the process of energy improvement
of historic buildings.'®
The principles and standards formulated in this re-

spect are to serve the improvement of the quality of

works and research on historical monuments. It should
be assumed that the guiding principles of the conser-
vation practice, i.e., technical protection of selected

groups of historic monuments, is a manifestation of a

conscious conservation policy.

The guidelines and instructions of the General Con-
servator of Historical Monuments issued after 2018—
2021 are crucial to limiting discretionary powers.!” The
introduction of numerous under-defined concepts, gen-
eral clauses, as well as the institution of administrative
discretion into the provisions of the APPHM fosters the
so-called discretionary conservatory power.” The afore-
mentioned guidelines and instructions, acts in conser-
vation policy, contribute to the achievement of a greater
uniformity of administrative decisions in the field of
monument conservation, which in turn contributes to
the increase of legal certainty.

Wiadomosci Konserwatorskie ¢ Journal of Heritage Conservation » 68S/2021

Conclusions

The internal nature of the guidelines and instructions
means that they are not directly binding on entities
which are not subordinate to the General Conservator
of Historical Monuments. This does not mean, howev-
er, that they are not important for the remaining address-
ees of the historic monuments protection regulations.
This applies in particular to guidelines and instructions
which concern the principles of conservation protection
or contain standards and rules which should be taken
into account at the stage of planning works and design
documentation. In all these cases they constitute a set of
guidelines which the Voivodeship Conservator of Mon-
uments is obliged to take into account when applying
the law, e.g., when issuing a permit under Article 36 of
the APPHM. This particularly relates to the assessment
of the admissibility from the conservator’s standpoint of
a given program of conservation works or a construction
project. As a result, they are also indirectly binding on
entities outside the monument conservation authorities,
as they determine the substantive limits of the decision
in an individual case.

The guidelines and instructions of the Gener-
al Conservator of Historical Monuments issued in
2018-2021 were a response to the current problems
of the conservation bodies. Regarding the directions
of conservation policy, the documents indicated fo-
cused on the assets that are most endangered, or that
pose the greatest challenge to the system of monu-
ment protection today (greenery, technical monu-
ments, wooden architecture, works of defensive con-
struction). The guidelines and instructions issued so
far constitute a heterogeneous group of documents.
Only some of them can be seen as acts in conservation
policy. In other cases, they are a source of standards
for the implementation of the conservation policy,
as well as documents which may be included in the
more broadly defined policy for the protection of his-
toric monuments. For example, documents aiming
to optimize the activities of the conservation bodies
and their cooperation with other entities, which then
serves the implementation of the wider policy of his-
toric monument protection.

The introduction, by the 2017 amendment, of
the possibility of issuing binding guidelines and in-
structions addressed to local conservation authori-
ties was an important element of the systemic chang-
es. Together with the other changes referred to in the
introduction, it significantly strengthened the posi-
tion of the General Conservator of Historical Mon-
uments. It was particularly important to strengthen
its coordinating function, which leads, inter alia,
to limiting the free action of public administration
bodies, which has a significant impact on the legal
situation of an individual. Undisputedly, a unified
and publicly available interpretation of law, as well
as conservation rules, strengthens the position of the
conservation bodies.
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serwatorska, Gdanisk 2018, p. 278-293; M. Wegrzak, Zasady
prawa ochrony dziedzictwa kultury w orzecznictwie sqdéw admini-
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36

Abstract

The Act of June 22, 2017, on the Amendment the Act
on the Protection and Preservation of Historical Monu-
ments and Certain Other Acts (Dz.U. 2017, item 1595)
equipped the General Conservator of Historical Mon-
uments with new competences, i.e., the right to issue
legally binding guidelines and instructions. They serve
as conservation policy tools as well as a form of building
standards of conservation practice. This article defines
the concept of conservation policy, its sources and the
way it is created. Also discussed are the tools for imple-
menting this policy, as well as its relationship to broader
monument preservation policy and cultural policy. The
article discusses the guidelines and instructions issued by
the General Conservator of Monuments in 2018-2021,
while defining their legal nature as forms of administra-
tive action and their significance for the functioning of
the system of monument protection in Poland.

Streszczenie

Ustawa z 22 czerwca 2017 o zmianie ustawy o ochronie
zabytkéw 1 opiece nad zabytkami oraz niektérych innych
ustaw (Dz.U. 2017, poz. 1595) wyposazyla Generalnego
Konserwatora Zabytkéw w nowe kompetencje, polega-
jace na wydawaniu wiazacych wytycznych i instrukgji.
Stanowia one narzgdzie polityki konserwatorskiej, bedac
jednocze$nie forma budowania standardéw postgpowania
konserwatorskiego. W artykule zdefiniowane zostato po-
jecie polityki konserwatorskiej, a takze jej Zrodet oraz spo-
sobu tworzenia. Oméwiono ponadto narzedzia realizacji
tej polityki, jak rowniez jej relacji do szerzej rozumianej
polityki ochrony zabytkéw oraz polityki kulturalnej. Arty-
kut przedstawia wytyczne 1 instrukcje wydane przez Ge-
neralnego Konserwatora Zabytkéw w latach 2018-2021,
jednoczesnie okreslajac ich charakter prawny jako formy
dziatania administracji oraz ich znaczenie dla funkcjono-
wania systemu ochrony zabytkéw w Polsce.
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