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Abstract
The concept of the right to good administration is presented in the paper. This right has been already estab-
lished in European legal thought and is now regarded as one of the important points of reference in discussions
devoted to the activities of public administration bodies and their relationship with the entity under consideration
in both the substantive and procedural context. Until recently, it was understood as a general slogan indicating the
desired direction of change in the organization and functioning of the modern state. A proposal to meet the thesis
of the simplified and friendly administration is the European Code of Good Administrative Behaviour

INTRODUCTION

The construction process focuses items directly related to the
design of buildings, their construction, as well as formal and legal
actions whose primary purpose is to provide objects to being subject
to the implementation of a secure and compliant with the intent to
use, while meeting the requirements related to the operation of the
object in physical and social space. As far as it is easier for investor
and contractor to accept the technical requirements related to the
object that must be met, whereas those that result from the spatial
location and are related to the whole environment and infrastruc-
ture, they may seem superfluous. It is important at this point the role
of the building administration, both this informational and, above all,
its practical adaptation to the specific nature of the construction
process.

1. NATIONAL AND EUROPEAN REGULATIONS

Administrative interference in the construction process is very
broad.

Already at the stage of the design concept access to utilities -
electricity, water, gas, and the possibility of sewage household,
technological, rain water, etc. is analyzed. Manifestation of adminis-
trative action is the need for agreements with utilities providers of
water supply, sewage, electricity or gas, with on the one hand, to
ensure the ability to supply the object with the means necessary for
the functioning, on the other to accommodate building to the de-
mand for infrastructure capacity, thirdly, to provide conditions for the
protection of the environment. It often happens that, for example
building of a new factory is related to additional expenditures in
infrastructure, construction of sewage treatment plants, pumping
stations, efc.

By analyzing the construction process from the administrative
and formal point of view one can say that the next stage of the
process - construction project, is a kind of confrontation between the
functional - utility investor expressed in the design solutions to real
possibilities. To meet the requirements imposed by an administra-
tive procedure construction project must have attached opinion of
the experts: fire, safety and health. Solutions and proposals con-
tained in the building project are approved in the construction permit
issued by a competent authority. In the final stage of the investment
the procedure of receiving facility along with infrastructure is done
again by experts: fire, safety, sanitary, who submit the analysis of
the conformity of the construction project with facility made with
integrated technical solutions. At the end the authorized authority
shall issue a permission to use. Description above shows that the
whole investment process is carried out in close connection with the
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administrative procedure, that concerning a number of complex
factors, should be extremely simple and friendly to the parties of
building process. In the construction process there may be problems
with the individualization of technical solutions meeting the require-
ments imposed by technical regulations, which do not cover all the
cases that have a general character. Such cases require a deeper
analysis also by the authorities, especially when the investment has
impact on the environment, causing prolongation of the construction
process and raising the associated costs [1],[2].

A proposal to meet the thesis of the simplified and friendly ad-
ministration is the European Code of Good Administrative Behaviour
adopted by the European Parliament 6 September 2001.

The concept of the right to good administration has been al-
ready established in European legal thought and is now regarded as
one of the important points of reference in discussions devoted to
the activities of public administration bodies and their relationship
with the entity under consideration in both the substantive and
procedural context. Until recently, it was understood as a general
slogan indicating the desired direction of change in the organization
and functioning of the modern state. With the adoption on 7 De-
cember 2000. Nice Charter of Fundamental Rights (Acts. Office. EU
C 303, 14.12.2007, p. 1) in the directory specifying the rights, the
right to good administration is listed.

According to Art. 41 of the Charter of Fundamental Rights, eve-
ryone has the right to have his case dealt with by the institutions
and bodies of the European Union impartially, fairly and within a
reasonable period of time. This right includes in particular: the right
of every person to be heard before any individual measure which
could have a negative impact on its position, the right of every per-
son to have access to its official documentation, while respecting
the legitimate reasons of confidentiality and professional and com-
mercial secrecy and the duty of administration to submit reasons for
the decision.

So understood requirements are supported with guarantees in
the form of the right to apply for compensation for the damage
caused by its institutions or officials of the Community resulting from
the performance of their duties, in accordance with the general rules
introduced by Member States' legislation and the rights of a written
referral to the European Union institutions in one of the languages
of the Treaties, as to obtain an answer in the same language. Fur-
thermore, in accordance with Art. 43 of the Charter of Fundamental
Rights, every citizen of the European Union, and any physical or
legal person residing or having its registered office in a Member
State has the right to present the Ombudsman of the Union cases of
maladministration in the activities of Community institutions or bod-
ies. According to Art. 47 of the Charter of Fundamental Rights fur-



ther guarantee of respect the right to good administration is the right
to an effective remedy before a court and a fair trial.

The use of the Article. 41 of the Charter of Fundamental Rights
of the phrase "this right shall include in particular" indicates that its
creators called for the adoption of an open structure. Listed in that
provision powers and duties are therefore an inherent part of the
right to good administration, but they do not cover this right. The
normative content of the various components of this law can be
determined by analyzing the European law, including the period
before the adoption of the Charter when referring directly to the
notions of "good" or "proper administration", qualified them as intrin-
sic principles of Community law. The analysis of the case law shows
the trend of the fact that the concept of good administration is in-
creasingly connected not so much with the directives addressed to
the administration but many of the rules govern the rights of individ-
uals. This allows for consideration of the ensuing obligations in
terms of the subjective right.

The intention of its creators the Charter of Fundamental Rights
was to be not so much an act of shaping the new law as "codifica-
tion" or confirming existing Community rules of an unwritten. Its
value is therefore believed to be in the visibility of certain standards,
which are equally the outcome of those principles closely related to
the guarantees of the Convention for the Protection of Human
Rights and Fundamental Freedoms and the constitutional traditions
of the Member States.

The principles contained in Art. 41 of the Charter of Fundamen-
tal Rights found the development and concretization of the Europe-
an Code of Good Administration, and in the act addressed to the
Member States of the Council of Europe, ie. The recommendations
of the Committee of Ministers of that of the CM / Rec (2007) 7 of 20
July 2007 - The right to good administration.

The first of these acts has all the characteristics of instructions
addressed to the authorities, institutions and EU officials, the se-
cond - is a set of recommendations setting out minimum standards
which should not be violated by the Member States of the Council of
Europe. Council of Europe recommendations are addressed directly
to the public authorities of these countries, creating political com-
mitments of semi-imperative character.

2. CODE OF GOOD ADMINISTRATION

On the basis of these documents it can be stated that the right
to good administration - both at EU and Council of Europe - is identi-
fied now with a team of legal principles relating to public administra-
tion activities, so consistent, clear and precise that they can be
treated as universal criteria for assessing the correctness of solu-
tions formed in the systems of the Member States. It also exposes
the peculiar phenomenon of interference or interpenetration of the
rules having admittedly common origin, but formally belonging to
distinct regulatory orders - Community and the Council of Europe.
Recommendation is an act of ordering and uniting principles denom-
inated in other enumerated in the introduction of the European soft-
law instruments, taking into account in particular the provisions of:
Resolution of the Committee of Ministers of the Council of Europe
(77) 31 of 28 September 1977 on the protection of the individual
against the actions (acts ) of administrations, the recommendations
of this Committee No. R (80) 2 of 11 March 1980 on the exercise of
discretion by the authorities and the European Code of Good Ad-
ministration. Raising the need to define a "fundamental right to good
administration ", as well as to facilitate its effective performance in
practice, in the introduction of recommendations, except for the
aforementioned acts, reference is made to the rules of other rec-
ommendations of the Committee of Ministers of the Council of Eu-
rope. They included, among others, recommendations: No. R (81)

19 dated 25 November 1981 on access to information held by public
bodies, No. R (84) 15 of 18 September 1984 concerning public
accountability, No. R (87) 16 on 17 September 1987 on administra-
tive proceedings affecting large numbers of people, No. R (91) 10
dated 9 September 1991 on the transfer to third parties of personal
data held by public bodies, Rec. (2002) 2 of 21 February 2002 on
access to official documents, Rec. (2003) 16 of 9 September 2003.
on execution of administrative and judicial decisions in the field of
administrative law and Rec. (2004) 20 dated 15 December 2004 on
judicial control of acts administration.

In the introductory part there is also indicated that completing
the prescriptions of recommendation 1615 (2003) of Parliamentary
Assembly, during work on the draft of the act the authors were
driven by the need to create "a single, coherent and consolidated
model of code of good administration". There is also clearly award-
ed that promoting good administration is housed in standards of
“rule of law and democracy." This compound is exposed in the
directory of the general principles of good administration listed in
Chapter | of the Annex to the recommendation. They have the
character of both substantive and procedural, but from each of them
there can be inferred more specific directives relating directly to the
process of applying the law by public authorities. Given the fact that
in the following two chapters of recommendations there are provid-
ed strictly procedural rules, the act is seen primarily as a set of
standards of administration proceedings (Framework Code of Con-
duct).

In accordance with the rule of law, public authorities should act
in accordance with the law. It is forbidden to take their arbitrary
measures, even when use of discretionary powers (Art. 2 para-
graph. 1). They must respect the rights of national, international and
general principles of law governing their organization, functioning
and activities, including the provisions relating to the powers and
procedure (Art. 2 paragraph. 2-3). In accordance with Art. 2 para-
graph. 4 of recommendation, making use of competences conferred
on the public authorities is permissible only if it is warranted by the
found facts and fastened to the applicable law, for the sole purpose
that was determined [3].

The provisions of Art. 3 of recommendation of the Committee of
Ministers ordered public authorities to respect the principle of equali-
ty. It has come down to the treatment of persons who are in the
same situation in "the same manner", and also avoid any form of
discrimination, eg. for reasons of gender, ethnic, religious beliefs or
convictions [4]. Any departure from this rule should be "objectively
justified".

According to Art. 4 of recommendation public authorities are
obliged to respect the principle of impartiality. The duties of this
principle mean objective action, justified only by relevant circum-
stances of the case. This excludes taking action by public authori-
ties, which would bear the characteristics of bias. Officials, em-
ployed in them, have therefore to perform their duties impartially,
regardless of their beliefs and interests. The idea of the independ-
ence rule, understood as freedom from the influence on the con-
tents of the decision of other bodies or persons, developed into
various structures of administrative procedural law, also outside
Europe.

The principle of proportionality is defined in the recommenda-
tion of the Committee of Ministers, grown from the European tradi-
tion, holding tightly to the significance having in many countries
expressed authorization in constitution. According to this principle,
public authorities should apply measures interfering in the sphere of
powers and interests of private persons only where necessary and
to the extent necessary to achieve the objective - Art. 5 paragraph.
1-2. In exercising discretionary power, they have to take care of the
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right balance between adverse consequences of decisions to the
powers or interests of private persons the and the objectives of the
action taken. The measures applied in no case can be excessive -
Art. 5 paragraph. 3.

As it is apparent from the art. 5 paragraph. 3 of recommenda-
tion of the Committee of Ministers, compliance with the principle of
proportionality is of particular importance in case of exercising dis-
cretion by the public authorities [5].

Section Il of the Annex to recommendation No. R (80) 2 identi-
fies six directives to reduce the clearance decision applicable to the
recognition, placing among them the principle of repeated almost
verbatim in Article. 5 paragraph. 3 recommendations of the Commit-
tee of Ministers. This means that where the law leaves the admin-
istration authority to select one of the many variants of the settle-
ment, he is obliged to take into account the warrant of proportionali-
ty, together with other directives of correct operation, eg. the princi-
ples of expediency, equality and consistent application of general
administrative guidelines [6],[7].

Formulating in Art. 6 paragraph. 1 of recommendations of the
Committee of Ministers warrant of compliance by public authorities
principles of legal certainty, the paragraph. 2 stipulated that a dero-
gation from him, understood as the use of effective relating to the
past is allowed only in "legally justified circumstances". The act
banned from entering the sphere of rights acquired and eventually
decided cases for reasons other than imposing necessity to act in
the public interest - Art. 6 paragraph. 3. These rules are supple-
mented by an indication that in some cases, especially in case of
imposing new duties, it is necessary to introduce a transitional or
establish a reasonable period for the entry into force of a specific
legal regulation (Art. 6, paragraph. 4 recommendation of the Com-
mittee of Ministers). In this perspective, the principle of legal certain-
ty must be classified as protected both at the legislative authorities
as well as exercise administrative jurisdiction, having a dimension of
substantive and procedural. This second aspect should be as-
sessed in relation to the universally acknowledged having anchored
in the rank of Codex regulations of many countries, the principle of
sustainability of final decisions.

In accordance with Art. 7 of recommendations of the Commit-
tee of Ministers the public authorities have an obligation to take
action and fulfill their duties "within a reasonable time".

As defined in Art. 8 of recommendations of the Committee of
Ministers principle of participation requires that beyond reasonable
action in emergency cases, public authorities provide individuals,
taking appropriate means, the opportunity to participate in the prep-
aration and execution of decisions affecting their rights and inter-
ests.

With the provisions of Art. 9 recommendations of the Commit-
tee of Ministers follows the duty of protection of privacy by public
authorities, in particular for handling with personal information. The
persons covered by these data, should be provided access to and
the ability to correct or delete inaccurate or redundant data.

The principle of transparency of public authorities (Art. 10 rec-
ommendations of the Committee of Ministers) sets out, referring to
the obligation to inform individuals, by appropriate means, about
activities and decisions, including the publication of official docu-
ments. The right of access to such documents may be limited by
regulations regarding the protection of personal data and classified
information.

CONCLUSIONS

Sustainable development of spatial areas, including architec-
ture and urban development is the result of diagnostic the needs of
the people and living organisms, and the possibility of meeting them
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in a given area and finds expression in spatial planning, which is the
starting point of any building process. In addition to architectural and
urban planning, an indispensable element is the proper manage-
ment and administration of areas of micro and global, filling with the
general principles of good administration: the rule of law, equality,
impartiality, proportionality, legal certainty, making the administra-
tion action within a reasonable time, participation of the individual in
the preparation and execution of decisions, respect for privacy and
transparency in the administration. Counterparts of most of them
can be traced in the provisions of our Constitution and prepared in
2008 by appointed by the Ombudsman team of authors, draft law -
General provisions of administrative law. Some of these rules are
also distinguished by statute expressly procedural law (the Code of
Administrative Procedure and the Tax Code) or derived from a
variety of regulations.
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PROCES BUDOWLANY A PROCE-
DURY ADMINISTRACYJNE

Streszczenie

W artykule przedstawiono rozumienie prawa do do-
brej administracji. Uprawnienie to jest juz utrwalone w
europejskiej mysli prawniczej i traktowane jest obecnie
jako jeden z istotnych punktow odniesienia w dysku-
sjach poswieconych dziatalnosci organow administracji
publicznej i ich relacjom z jednostkq, rozpatrywanym
zaréwno W materialnoprawnym, jak i proceduralnym
kontekscie. Do niedawna byto ono rozumiane jako
ogolne hasto wskazujgce pozgdany kierunek zmian w
organizacji i funkcjonowaniu wspofczesnego panstwa.
Pewng propozycjg spelnienia tezy o administracji
uproszczonej i przyjaznej jest Europejski Kodeks Do-
brej Administracji.
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