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Minimum Access Package to Railway Infrastructure Versus Services 
in Service Facilities – a Gloss to the Judgment of the Court of Justice 

of the European Union of 10 July 2019 in Case C-210/18

Maciej RUCIŃSKI1

Summary
An in-depth analysis of the legislation and legislative material with reference to the professional literature leads to the con-
clusion that the Court of Justice’s interpretation is incorrect and leads to problems in distinguishing between the minimum 
access package and the scope of services in service facilities.
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1.  Introduction
Th e purpose of the gloss is to analyse the inter-

pretation of the provisions of Directive 2012/34/EU 
of the European Parliament and of the Council of 21 
November 2012. establishing a single European rail-
way area2 [1] contained in the judgment of the Court 
of Justice in case C-210/18 [2] and its consequences. 
Discussions of this judgment have been published to 
date [3, 4, 5], but these have not attempted to assess 
the reasoning behind it. Th e Court’s interpretation 
extended the scope of the minimum access package 
to railway infrastructure and limited the scope of the 
service facility – the passenger station. Th e conse-
quences of the judgment are changes to the charges 
for the minimum access package and for the use of 
service facilities. Th e Court of Justice has already 
ruled on the new case C-453/20 which is undoubt-
edly a consequence of the earlier judgment concern-
ing goods platforms, in connection with preliminary 
questions put by the Czech Úřad pro přístup k do-
pravní infrastruktuře (Offi  ce for Access to Transport 
Infrastructure) [6, 7, 8]. In case C-453/20, the Court 
held that the reference for a  preliminary ruling was 
inadmissible because the requesting authority could 
not be regarded as a  court or tribu nal within the 
meaning of Art. 267 of the Treaty on the Functioning 
of the European Union [9]. However, further cases are 
to be expected, as the distinction between the scope 

of the minimum access package to railway infrastruc-
ture and service facilities has been blurred as a result 
of the judgment in case C-210/18.

2. Judgment of the Court of Justice in case
C-210/18

Th e Sc hienen-Control Kommission, hearing an 
appeal by the railway undertaking WESTbahn Man-
agement GmbH against the Austrian railway infra-
structure manager ÖBB-Infrastruktur AG concerning 
the charges for the use of passenger platforms, has re-
ferred two questions to the Court of Justice for a pre-
liminary ruling under Article 267 of the Treaty on the 
Functioning of the European Union:

“1) Is paragraph 2(a) of Annex  II to Directive 
[2012/34] to be interpreted as mean ing that the no-
tion of ‘passenger stations, their buildings and other 
facilities’ referred to therein covers the railway infra-
structure   ‘passenger … platforms’ listed in the second 
indent of Annex I to that directive?

2) If Question 1 is answered in the negative:
Is paragraph 1(c) of Annex II to Directive [2012/34] 

to be interpreted as including the use of passenger 
platforms provided for in the second indent of An-
nex I to that directive within the notion of ‘use of the 
railway infrastructure’ referred to therein?”.

1 M.Sc., attorney at law; PKP Szybka Kolej Miejska w Trójmieście Spółka z o.o.; e-mail: mur@radcysp.pl.
2 Hereinaft er also “Directive 2012/34”.
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Th e Court o f Justice provided a  single answer 
to both questions as follows: “Annex  II to Directive 
2012/34/EU of the European Parliament and of the 
Council of 21  N ovember 2012 establishing a  single 
European railway area must be interpreted as mean-
ing that ‘passen ger platforms’, referred to in Annex I to 
that directive, are an element of the railway infrastruc-
ture the use of which is part of the minimum access 
package, in accordance with point 1(c) of Annex II.”

Th e Court referred to the defi nition of railway infra-
stru cture in Art. 3(3) of Directive 2012/34,  according to 
which it consists of the elements listed in Annex I to 
that Directive, among which are “passenger and goods 
platforms, including in passenger stations and freight 
terminals”3. According to the Court: “Accordingly, if 
passenger platforms are part of the railway infrastruc-
ture, it necessarily follows that their use falls, in accord-
ance with point 1(c) of Annex II to that directive, under 
the heading ‘use of the railwa y infrastructure’”4. In the 
Court’ s view, the use of passenger platforms is covered 
by the minimum access package.5

Th e Court did not  follow the reasoning of Advocate 
General M. Campos Sánchez-Bordona [10], which ex-
presses the view that railway infrastructure and service 
facilities are distinct from one another. However, given 
that the point of singling out service facilities is that 
the services provided therein are not covered by the 
minimum access package, the Court’s ruling neverthe-
less refl ects the view that, for the purposes of Direc-
tive 2012/34, the concepts of railway infrastructure and 
service facilities are distinct concepts.

With regard to the relationship between the con-
cepts of passenger stations and platforms, the Court 
stated: “Next, the fact that, when Directive 2012/34 
was adopted, the legislature stated, in Annex I to that 
directive, that the railway infrastructure consists, in-
ter alia, of passenger platforms, ‘including in passen-
ger stations’, shows the intention to draw a distinction 
between passenger platforms, on the one hand, and 
passenger stations on the other, with only the latter 
constituting service facilities within the meaning of 
point 2(a) of Annex II to that directive”.6

Th e Court found its interpretation to be consist-
ent with the aims of the Directive (as derived from its 
recitals 3, 7, 8 and 26) to improve “the effi  ciency of the 
railway system in order to integrate it into a competi-
tive market, by stimulating, inter alia, fair competition 
in the area of the operation of rail transport services 
and by ensuring the application of the principle of 
the freedom to provide services to the railway sec-
tor”.7 Th e Court stated that “precisely for those pur-
poses that Directive 2012/34, in accordance with its 
recital 65, defi nes the components of the infrastruc-
ture service which are essential to enable an opera-
tor to provide a service and which should be provided 
in  return for minimum access charges.”8 Th e Court 
emphasised that the application of the provisions of 
Art.  13(1) and Art. 31(3) of Directive 2012/34 pro-
vides railway undertakings with cheaper and easier 
access to platforms than if that access were to be pro-
vided by a service facility.9 

Following the Advocate General, the Court ar-
gued “that this Annex  II has not been amended in 
any way by Directive (EU) 2016/2370 of the Euro-
pean Parliament and of the Council of 14  Decem-
ber 2016 amending  Directive 2012/34 as regards 
the opening of the market for domestic passenger 
transport services by rail and the governance of the 
railway infrastructure” [11]. In the Court’s (and the 
Advocate General’s) view, the conclusion “that the 
EU legislature had intended to extend the minimum 
access package in order to include the use of passen-
ger platforms as a component of rail infrastructure” 
follows from the failure to amend Annex II by the 
Directive.10

Th e Court refused to limit the temporal eff ects of 
the judgment, pointing out that ÖBB-Infrastruktur 
had not provided any concrete evidence concerning 
the number of legal relationships entered into in good 
faith or the nature and extent of the economic bur-
den resulting from their termination, so that it had 
not demonstrated the existence of exceptional cir-
cumstances justifying the limitation of the temporal 
eff ects of the present judgment.11

3 Paragraphs 23 and 24 of the judgment.
4 Paragraph 25 of the judgment.
5 Paragraphs 26 and 30 of the judgment.
6 Paragraph 31 of the judgment.
7 Paragraph 35 of the judgment.
8 Paragraph 36 of the judgment.
9 Paragraphs 37 and 38 of the judgment.
10 Paragraph 32 of the judgment; Point 39 of the Opinion.
11 Paragraphs 47 and 48 of the judgment.
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3. Commentary on the Court’s judgment

3.1.  Distinction between railway infrastruc-
ture and service facilities

It is not diffi  cult to see that Annex I to Directive 
2012/34 indicates the railway infrastructure elements 
which are simultaneously part of the service facilities 
listed in point 2 of Annex II to that Directive [12], [13, 
p. 5], [14, p. 24], [15, p. 12], [16, p. 83]. For example, 
the seventh indent of Annex I lists “Safety, signalling 
and telecommunications installations (...) in stations 
and in marshalling yards, including plant for gener-
ating, transforming and distributing electric current 
for signalling and telecommunications; buildings for 
such installations”. At the same time, in point 2(c) of 
Annex II, marshalling yards are indicated as service 
facilities. It cannot be assumed that marshalling yards 
are service facilities, but safety, signalling and telecom-
munication installations and equipment for the gen-
eration and distribution of electricity in the yards are 
not. Furthermore, since the installations listed here 
are classifi ed as railway infrastructure, it means that 
they are part of the way, according to the assumption 
expressed at the beginning of Annex I. Under these 
circumstances, the track and track bed at marshalling 
yards must also be classifi ed as railway infrastructure, 
as well as the other elements listed in Annex I to Di-
rective 2012/34. So if we removed elements of railway 
infrastructure from a marshalling yard, there would 
be nothing left  of it.

A similar situation applies to storage sidings. In 
professional literature, they are classifi ed, similarly to 
marshalling tracks, as sidings12 [17, p. 57], [18, p. 181]. 
Here, too, aft er removing the railway infrastructure 
elements, nothing will remain of the service facilities.

Other service facilities will also contain elements 
of railway infrastructure, except only in the cases de-
scribed in the introduction of Annex I, i.e. excluding 

“lines situated within railway repair workshops, de-
pots or locomotive sheds, and private branch lines 
or sidings”. It should also be noted that Art. 4(2)
(c) of Commission Implementing Regulation (EU) 
2017/2177 of 22 November 2017 on access to service 
facilities and rail-related services [19] lists “sidings13 
or shunting and marshalling tracks”, and thus also ele-
ments of railway infrastructure, among the examples 
of elements of service facility.

Th ese arguments lead to the conclusion that the 
view that elements of railway infrastructure cannot at 
the same time be elements of service facilities leads to 
absurd consequences.

3.2. Platforms and passenger stations

Th e Court’s judgment (and the Advocate General’s 
opinion) fails to take into account the EU rules on 
passenger stations. In accordance wit h Art. 10(2) of 
Directive 2012/34: “Railway undertakings shall have 
the right to pick up passengers at any station and set 
them down at another.” Th erefore, it follows that the 
notion of station includes all places where trains can 
stop and passengers can get on and off , including pas-
senger stops.

Art. 2(d) of Commission Implementing Regulation 
(EU) 2015/1100 of 7 July 2015 on the reporting obli-
gations of Member States in the framework of railway 
market monitoring provides a  d efi nition of station, 
according to which it means a “location on a railway 
where a passenger train service can start, stop or end” 
[23]. An almost identical defi nition of station is given 
in the Glossary in point 8 of Annex I to Commission 
Regulation (EU) No 454/2011 of 5 May 2011 on the 
technical specifi cation for interoperability relating to 
the subsystem ‘telematics applications for passenger 
services’, according to which a station “means a rail-
way location where a passenger train can start, stop or 
end” [24]. Passenger stops as places where a passen-
ger train can stop are therefore covered by the quoted 

12 In the defi nition contained in Article 3(29) of the English version of Directive 2012/34, “storage sidings” (Polish: tory postojowe) are 
referred to as a type of sidings or secondary tracks (depending on how the term “sidings” is translated), which are explicitly classifi ed as 
railway infrastructure in Annex I to the Directive. For a discrepancy in the translation of the term „siding” see footnote 13.
13 In the English version “sidings”(Polish: bocznice). In the Polish versions of EU acts, the term is also translated as “tory boczne”, see for 
example the glossary in Appendix J of Annex I of Commission Implementing Regulation (EU) 2019/773 of 16 May 2019 on the techni-
cal specifi cation for interoperability relating to the operation and traffi  c management subsystem of the rail system within the European 
Union and repealing Decision 2012/757/EU [20], where the term “tor boczny” (in English “siding”) is defi ned as, “Any track(s) within 
an operational point which is not used for operational routing of a train.” Th e same defi nition is contained in paragraph 3.1.(5) of the 
Annex to Commission Implementing Regulation (EU) 2019/777 of 16 May 2019 on the common specifi cations of the register of railway 
infrastructure and repealing Implementing Decision 2014/880/EU [21], where the equivalent of the term “siding” in the English version 
is the term “bocznica” in the Polish version. However, the wording of the defi nition indicates that it refers to an element that would be 
reff ered to in Polish as “tor boczny”. For a description of the interpretation of this concept in diff erent Member States, see [22, pp. 5–10].
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station defi nitions, as is also clear from the wording of 
this specifi cation.14

Th e concept of station is similarly used in recital 
17 and in Art. 9(5), Art. 22(1) and (3) and Art. 26 of 
Regulation (EC) No 1371/2007 of the European Par-
liament and of the Council of 23 October 2007 on rail 
passengers’ rights and obligations [25]. Th e new Reg-
ulation (EU) 2021/782 of the European Parliament 
and of the Council of 29 April 2021 on rail passengers’ 
rights and obligations [26] provides defi nitions in the 
provisions of Art. 3(10)15, (11)16, (18)17 and (22)18, 
which show that the concept of station includes a pas-
senger stop and, furthermore, that a  platform is an 
element of a station.

Importantly, the wording of Art. 10(2) of Directive 
2012/34 on picking up and setting down of passengers 
at a  station leads to the conclusion that stations in-
clude platforms, as platforms are the parts of the sta-
tion used for picking up and setting down.

Th is is also confi rmed by other EU legislation. 
Th e defi nition of a platform in point 8 of Annex I of 
the aforementioned Regulation 454/2011 on the TSI 
relating to the subsystem ‘telematics applications  for 
passenger services’, st ates: “Platform means the area at 
a station to alight from/b oard train” [24].

Platforms are also included as passenger stations 
in the successive directives in force on the interoper-
ability of the railway system – see point 2.1 of Annex 
II to Directive 2008/57/EC of the European Parlia-
ment and of the Council of 17 June 2008 on the inter-
operability of the rail system within the Community 
(Recast) [27]  and point 2.1 of Annex II to Directive 
(EU) 2016/797 of the European Parliament and of the 
Council of 11 May 2016 on the interoperability of the 
rail system within the European Union [28].

Th e professional literatur e also classifi es platforms 
as parts of stations, and furthermore indicates that 
a platform is also a place to sell tickets, a place where 
platform wait ing rooms are located, as well as a p lace 
where information is made available to passengers, 
i.e. services typical of passenger stations are provided 
[18, p. 217 and 221]. Platforms can form the basis 

for the categorisation of passenger stations, which 
has an impact on station access charges [29, p. 98], 
[30, p. 18]. It should be added that platforms are also 
classifi ed as components of passenger stations in UIC 
charters [31].

Th e distinction between a  passenger station and 
a  stop and the separation of the platform from the 
passenger station is therefore not suffi  ciently support-
ed by EU law. Th ere are suffi  cient grounds in EU leg-
islation to assume that the notion of passenger station 
includes passenger stops and platforms.

Th e list of railway infrastructure elements set 
out in Annex I to Directive 2012/34 has been taken 
from Annex I to Commission Regulation (EEC) No 
2598/70 of 18 December 1970 specifying the items to 
be included under the various headin gs in the forms 
of accounts shown in Annex I to Council Regulation 
(EEC) No 1108/70 of 4 June 1970 [32].19 Th is Regula-
tion, in the context of the defi nition of railway infra-
structure, was referred to in the third indent of Art. 
3 of Council Directive of 29 July 1991 on the devel-
opment of the Community’s railways (91/440/EEC) 
[34]. In the context of Regulation No 2598/70, the 
words “including in passenger stations and freight 
terminals” were not included in the context of passen-
ger and goods platforms. Th ese words were added to 
the list in Annex I during the Council’s work on draft  
Directive 2012/34 [35]. Th e European Commission, 
in its Communication to the European Parliament, 
did not note this change, which implies that it consid-
ered it to be insignifi cant [36]. It may be noted here 
that platforms can exist in passenger stations as well 
as outside these stations (including outside passen-
ger stops), to indicate platforms at service stops (not 
intended for use by passengers). However, it should 
be stressed that the wording “including in passenger 
stations” referring to platforms does not give grounds 
for assuming that platforms are not part of passenger 
stations, but quite the contrary. Th erefore, it is diffi  -
cult to assume on this basis that the intention of this 
provision was to exclude platforms from the scope of 
passenger stations. 

14 In the English version, for example, paragraphs 4.2.12.1, 4.2.13.1. Th e Polish language version also uses the concept of a stop, but, as 
can be seen in 4.2.13.1, it is identical to a station, as the requirement to give the name of the station applies to the stop.
15 “(10) ‘service’ means a passenger rail transport service that operates between rail stations according to a timetable, including transport 
services off ered for re-routing.”
16 “(11) ‘journey’ means the carriage of a passenger between a station of departure and a station of arrival;”
17 “(18) ‘arrival’ means the moment when the doors of the train are opened on the destination platform and disembarkation is allowed.”
18 “(22) ‘station’ means a location on a railway where a rail passenger service can start, stop or end.”
19 It was replaced by Commission Regulation (EC) No 851/2006 of 9 June 2006 specifying the items to be included under the various 
headings in the forms of accounts shown in Annex I to Council Regulation (EEC) No 1108/70 (Codifi ed version) without changing the 
content of the list from a diff erent editorial layout [33].
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In addition, the Court’s interpretation implies that 
excluding passenger stations and access routes (which 
are also elements of railway infrastructure) from plat-
forms undermines the existence of passenger stations 
where there are no railway stations. Following the 
reasoning of the Court, it should be assumed that if 
the platform is not part of a passenger station, then 
neither are elements of equipment connected to the 
platform, such as a  ticket machine or display with 
announcements from transport operators.20 Even if 
these elements were regarded as separate from the 
platform, having regard to the defi nition in Art. 3(11) 
of Directive 2012/3421, it is diffi  cult to assume that 
they will constitute a  service facility – a  passenger 
station. However, in order to correctly calculate the 
charges for using these services, it is necessary to in-
clude them either in the minimum access package or 
in the service facility – passenger station.

3.3. Scope of minimum access package

3.3.1. Right to use railway infrastructure 
In support of the argument that Directive 2012/34 

has extended the minimum access package, the Court 
has put forward several arguments. Th e most impor-
tant of these, contained in paragraphs 25 and 26 of 
the judgment, is based on the assertion that the use of 
railway infrastructure elements is subject to use under 
the minimum access package and therefore cannot be 
subject to use under the provision of a service facility. 
Th is argument raises serious concerns.

Firstly, it can be pointed out that such a position 
undermines the point of singling out service facilities, 
as described in point 3.1 above.

In addition, numerous elements of railway infra-
structure are not intended for use by railway under-
takings and are therefore not provided as part of the 
minimum access package. However, railway infra-
structure includes, inter alia, buildings used by the 
infrastructure department, four-foot ways, walkways, 
overpasses and underpasses, which are clearly not in-
tended to be made available to transport operators.

It should be added that Directive 2012/34 includ-
ed the provision in Art. 31(7): “Th e charge imposed 
for track access within service facilities referred to in 
point 2 of Annex II, and the supply of services in such 
facilities, shall not exceed the cost of providing it, plus 
a reasonable profi t.” Th is means that access to tracks 
in service facilities is not included in the minimum 
access package and is not included in the basic charge. 
Th e wording of Art. 31(7) of Directive 2012/34 is in 
no way reconcilable with the Court’s interpretation. 
If access to the track forming part of the service facil-
ity, which is also an essential element of the railway 
infrastructure, is not covered by the minimum access 
package, it follows that, a fortiori, the other elements 
of the railway infrastructure forming part of that facil-
ity are not covered by the minimum access package.

Th e Advocate General deduced that track access 
within the meaning of Art. 13(2) and Art. 31(7) and 
point 2 of Annex II to Directive 2012/34 means “com-
munication, by entry or departure, between services 
facilities and the rail network”22, i.e. the use of the 
track does not fall within the scope of access to the 
service facility. Th e source of this view appears to be 
the Spanish version of Directive 2012/34 (in the Advi-
sor General’s native language), where, from the provi-
sion of Art. 31(7), it is clear that what is at issue are 
charges for access on tracks to service facilities23 and 
not charges for access to tracks (to a  line, to a  road 
or similarly) within service facilities, as in almost all 
other language versions of the Directive.24 Admitted-
ly, the Court did not follow the Advisor General’s ar-
gument, but did not analyse the content of Art. 31(7). 

Th erefore, clearly the view that the scope of the 
minimum access package includes the use of the en-
tire railway infrastructure is unacceptable. Th is un-
dermines the Court’s main argument for including 
the use of platforms in the minimum access package. 
Since it does not follow from the fact that they are 
part of the railway infrastructure that their use will be 
included in the minimum access package, it becomes 
necessary to defi ne the scope of the minimum access 
package.

20 “Platform service facilities” – see e.g. for Denmark [30, p. 6 and 30].
21 “(11) ‘service facility’ means the installation, including ground area, building and equipment, which has been specially arranged, as 
a whole or in part, to allow the supply of one or more services referred to in points 2 to 4 of Annex II;”
22 In the original version of the Advocate General’s opinion: “comunicación de entrada y de salida entre las instalaciones de servicio y la 
vía férrea”. Th e Polish version of the Advocate General‘s opinion contains an error and writes “infrastruktura kolejowa” (railway infra-
structure) instead of “infrastruktura usługowa” (services facilities) [10 fn. 5].
23 “El canon exigido para el acceso por vía férrea a las instalaciones de servicio”.
24 E.g. in the English version: “Th e charge imposed for track access within service facilities”. Apart from the Spanish version, a signifi cant 
diff erence is contained only in the Italian, Lithuanian and Latvian versions, where the provision in question deals with charges for access 
to service facilities without similar mention or reference to tracks.
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It should also be noted that the Court judgment 
does not defi ne the scope of the right to use the in-
frastructure as part of the minimum access package. 
In the case of platforms, this legislation could also in-
clude, for example, the placement of transport oper-
ator-specifi c information boards and ticket machines 
or a ticket counter on the platforms or on the access 
routes to the platforms, which could also be attributed 
to the essential importance of passenger transport op-
erator services, although these are passenger station 
services as defi ned in point 2(a) of Annex II to Direc-
tive 2012/34. It should be stressed that the importance 
for transport operators’ services is not a suffi  cient cri-
terion for distinguishing the minimum access pack-
age, as it follows from recital 12 of Directive 2012/34 
that services provided in service facilities also have 
such an importance.

3.3.2.  Th e issue of the extent of use of railway 
infrastructure under the minimum access 
package 

If the Court’s judgment does not set out acceptable 
criteria for distinguishing the scope of the minimum ac-
cess package from the services provided by service facili-
ties, it is worth considering whether these criteria derive 
from the provisions of Directive 2012/34 on the scope of 
rights covered by the minimum access package.

In particular, attention should be drawn here to 
the provision of Art. 38(2), according to which: “Th e 
right to use specifi c infrastructure capacity in the 
form of a train path may be granted to applicants for 
a  maximum duration of one working timetable pe-
riod.” In addition, a  framework agreement may be 
concluded between a  transport operator and an in-
frastructure manager under the provision of Art. 42. 
According to Art. 3(23), “framework contract means 
a  legally binding general agreement under public or 
private law, setting out the rights and obligations of 
an applicant and the infrastructure manager in rela-
tion to the infrastructure capacity to be allocated and 
the charges to be levied over a period longer than one 
working timetable period.”

Th erefore, the scope of transport operator’s rights 
relates to capacity and train path. According to the 
defi nition set out in Art. 3(24): “infrastructure ca-
pacity means the potential to schedule train paths 
requested for an element of infrastructure for a cer-
tain period”. Whereas, as defi ned in Art. 3( 27): “train 

path means the infrastructure capacity needed to run 
a train between two places over a given period.”

It follows from the provisions referred to above 
that the minimum access package comprises services 
enabling trains to run.

Representative here is the position set out in the 
Commission Staff  Working Document Accompany-
ing the document Report From Th e Commission To 
Th e European Parliament And Th e Council Sixth re-
port on monitoring development of the rail market, 
where the minimum access package is defi ned as “the 
essential components of the infrastructure service, 
such as use of tracks, traction current, train control 
services” [37, p. 60].

Th is understanding of the minimum access pack-
age is confi rmed by the principles set out in the provi-
sion of Art. 31(3) of Directive 2012/34 for the setting 
of charges for the minimum access package and for 
access to infrastructure connecting service facilities, 
which “shall be set at the cost that is directly incurred 
as a result of operating the train service”.25 In accord-
ance with Art. 5(1) of Commission Implementing 
Regulation (EU) 2015/909 o  f 12 June 2015 on the mo-
dalities for the calculation of the cost that is directly 
incurred as a result of operating the train service: “Th e 
infrastructure manager shall calculate average direct 
unit costs for the entire network by dividing the direct 
costs on a network-wide basis by the total number of 
vehicle kilometres, train kilometres or gross tonne 
kilometres forecasted for or actually operated” [38].

According to these regulations, in 24 European 
Union countries (including the UK), as well as Nor-
way and Switzerland, covered by the Independent 
Regulators’ Group – Rail reports, “Review of charging 
practices for the minimum access package in Europe, 
IRG-Rail (20)10” [39, p. 46] and “Updated  review of 
charging pra ctices for the minimum access package 
in Europe (Annex), IRG-Rail (20)10(Annex)” of No-
vember 2020 [40], charges for the minimum access 
package are calculated per route kilometre.

It is also worth noting that the charges for the 
minimum infrastructure access package set out in 
Art. 31(3) of Directive 2012/34 are also referred to in 
a number of provisions in the English version and in 
most other language versions of the Directive and in 
other EU legislation as track access charges, road ac-
cess charges or similarly26 [1, point 2 of Annex VIII], 
[11, recital 35], [23, Art. 2(a)], [41, recitals 3 and 6].

25 For the English version and diff erences in translation in the Polish versions of the directives, see the penultimate paragraph (4) of this gloss.
26 Except for the Polish version and a  few other versions of some of the mentioned regulations, e.g. Italian, Czech, Lithuanian and 
Croatian versions.
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In this context, the use of the phrase “for track ac-
cess within service facilities” in Art. 31(7) of Directive 
2012/34 in relation to charges for access to service fa-
cilities serves to distinguish between the subject mat-
ter of charges for the minimum access package and 
that of charges for access to service facilities.

Th ese arguments support the assumption that the 
minimum access package and access charges relate to 
services enabling trains to run.

Th is conclusion is not altered by the fact that in 
some countries the scope of the minimum access 
package is broader. In Finland, Italy and Sweden, even 
before the Court judgment, it included the use of plat-
forms27 [30, pp. 11, 12 and 17]. In Belgium and Poland, 
the scope of the minimum access package includes 
shunting. At the same time, in Belgium and Poland, 
a charge separate from the basic charge is levied for 
shunting services [40, p. 4], [42, Art. 33(8) and (9)]. In 
the Netherlands and Norway, the use of storage siding 
was within the scope of the minimum access package 
until 2019, and from 2020 onwards within the scope 
of services provided by service facilities – storage sid-
ing [43, p. 6]. In Poland and in ten other countries, 
stopping for a  certain time is included in the mini-
mum access package28 [43, p. 6].

3.3.3.  Arguments of the Court referring to the aims 
of the legislator

Th e Court also looked for arguments in favour of 
the thesis that Directive 2012/34 extended the mini-
mum access package in its recitals. According to its 
view, in paragraph 35 of the judgment this is consist-
ent with the objectives of the Directive as set out in 
recitals 3, 7, 8 and 26 thereof.

Howev er, the Court’s assertion in paragraph 36 
of its judgment that it was “precisely for those pur-
poses” that the defi nition of the components of the 
infrastructure services to be provided in return for 
minimum access charges was introduced in accord-
ance with recital 65 i  ndicates that the Court missed 
an important point. In fact, these recitals (with the 
exception of recital 26) were adopted from several 
previous directives in force, which were replaced by 
Directive 2012/34. Recitals 3 and 8 had their counter-
parts in the second and fi ft h recitals of the preamble 

to Directive 91/440/EEC of 29 July 1991 on the de-
velopment of the Community’s railways [34]. Recital 
7 had its counterpart in the second recital of Council 
Directive 95/18/EC of 19 June 1995 on the licensing 
of railway undertakings [44]. Recital 65 had its coun-
terpart in recital 33 of Council Directive 2001/14/
EC of 26 February 2001 on the allocation of railway 
infrastructure capacity and the levying of charges for 
the use of railway infrastructure and safety certifi ca-
tion29 [45]. While recital 26 appe ars for the fi rst time 
in Directive 2012/34, it does not deal with services 
provided as part of a  minimum access package, but 
with another issue, namely ensuring non-discrimina-
tory access for transport operators to service facilities 
operated by other transport operators. Th erefore, the 
counterpart of recital 65 and the defi nitions described 
t  herein were already introduced earlier and, moreo-
ver, without any link to recitals or counterparts of re-
citals 3, 7, 8 and 26.

It should be noted that in accordance with Direc-
tive 2001/14 [45] and the European Commission’s 
Proposal of 17 September 2010 based on it, which 
was the basis for initiating legislative work on Di-
rective 2012/34 [46], the minimum access package 
to railway infrastructure included the item of use of 
“running track points and  junction”.30 Th is item was 
amended to read  “use of the railway infrastructure, 
including track p oints and junctions” during the 
Council’s work on the draft  directive [35].

It is noteworthy that this change was not noted by 
the Commission in its Communication to the Euro-
pean Parliament, which implies that the Commission 
considered it to be insignifi cant [36]. One can guess 
that this change was the result of the simple observa-
tion that the use of the train path also involves the use 
of other elements of the railway infrastructure than 
just track points and junctions. It is unlikely that the 
Council, whose members are representatives of the 
governments of the Member States, would be in fa-
vour of a solution that would reduce the level of cov-
erage of the infrastructure managers’ operating costs 
by charges and consequently increase the Member 
States’ expenditure needed to cover the managers’ 
defi cits. It is much more likely that the amendment 
was of formal nature, which does not give grounds to 

27 Raport Independent Regulators’ Group – Rail, “An overview of charges and charging principles for passenger stations”, IRG-Rail (19)11, 
25th of November 2019, https://www.irg-rail.eu/irg/documents/position-papers/166,2019.html – retrieved on 19 January 2022 r.
28 In Poland this is a maximum of two hours – Art. 33(10) of the Railway Transport Act of 28 March 2003 [42].
29 Hereinaft er “Directive 2001/14”.
30 In the English version “running track points and junctions”. In the Polish version instead of “punkty” it would be more accurate to use 
the word “rozjazdy”.
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claim that the will of the EU legislator was to extend 
the minimum access package in this way.

Th e Court’s argument in paragraph 32 of its judg-
ment that confi rmation of the EU legislature’s inten-
tion to extend the minimum access package is to be de-
rived from the fact that Annex II to Directive 2012/34 
has not been amended by Directive 2016/2370 [11] 
of the European Parliament and of the Council is 
also misplaced. It should be noted that the Commis-
sion’s proposal No 2013/0029 (COD) to amend Di-
rective 2012/34 is dated 30.01.2013, i.e. shortly aft er 
the adoption of the directive and well before the dead-
line for its transposition into national legislation. Th e 
purpose of amending Directive 2012/34 was not to 
change the rules on access to railway infrastructure or 
the rules on access to service facilities. Th ere is no in-
dication that there was a problem with the interpreta-
tion of the scope of the minimum access package dur-
ing the draft ing of the amendment to the Directive. 
Th erefore, the failure to amend the Directive does not 
provide any basis for concluding that the intention of 
the legislator to extend the minimum access package, 
as attributed by the Court, has been confi rmed.

It is also diffi  cult to agree with the Court’s argu-
ment in paragraphs 38 and 39 of the judgment that 
the inclusion of the use of platforms in the mini-
mum access package is supported by the need to fa-
cilitate access to them for transport operators, given 
the possibility of refusing access to service facilities 
where there is a viable alternative (Art. 3(10) of Di-
rective 2012/34). It should be pointed out that one of 
the main objectives of Directive 2012/34 was to en-
sure non-discriminatory access to service facilities 
for railway undertakings (cf. e.g. recitals 26 and 27). 
Th erefore, the conditions for demonstrating a viable 
alternative are strictly defi ned (see Art. 3(10) and Art. 
13(4) and (5) of Directive 2012/34). At the same time, 
it is impossible to fi nd grounds for refusing to provide 
passenger stations when the railway infrastructure 
has suffi  cient capacity.

Problems related to the access to service infra-
structure, especially to cargo terminals, were de-
scribed in detail by R. Pacewicz in the article “Infra-
struktura usługowa w  Polsce i  w Europie – obecne 
problemy dostępu do niej a zmiany wyni kające z ko-
nieczności implementacji Dyrektywy 34/12” [47]. 
In his opinion, “thanks to the provisions of Directive 
2012/34, most of the problems in terms of access to 
service infrastructures in the European market that 
we currently face should be overcome” [47, p. 33]. 

In Poland, providing transport operators with access 
to freight terminals was the subject of a  procedure 
initiated in 2011 by the President of the Offi  ce of Rail 
Transport [12, 48].

Th ese problems were also refl ected in point 40(a) 
of the European Court of Auditors’ 2016 Special Re-
port “Rail fr eight transport in the EU: still not on the 
right track”. Th e European Commission pointed out 
in its reply “s that the deadline for transposition of 
Art. 13 of Directive 2012/34/EU which has introduced 
a comprehensive set of new rules to address diffi  cul-
ties in accessing terminals and other service facilities, 
expired only in June 2015.” [49, pp. 34 and 74].

In case C-210/18, the fees for the provision of plat-
forms were at issue, not their availability. Th e same 
applies to case C-453/20 concerning access charges to 
goods platforms [7, 6]. However, the Court did not re-
fer in its reasoning to any problems of access to plat-
forms or to other service facility or railway infrastruc-
ture. In this context, the attribution to the EU legislator 
of a desire to strengthen the right of access to platforms 
for transport operators has no justifi able basis.

Th e Court emphasised that the charges for the min-
imum access package corresponding to the cost that 
is directly incurred as a result of operating the train 
service (Art. 31(3) of Directive 2012/34) are more fa-
vourable to transport operators than the charges for 
the services provided in the service facilities, which 
shall not exceed the cost of providing it, plus a reason-
able profi t (Art. 31(7) of Directive 2012/34).31

One has to consider whether the Court’s position 
that the use of all elements of the railway infrastruc-
ture is included in the minimum access package is not 
contrary to the will of the EU legislator. In particular, 
it is diffi  cult to reconcile this with the new rules on 
charges for access to service facilities, which, in ac-
cordance with Art. 31(7) of Directive 2012/34, also 
cover access to tracks in those facilities. Furthermore, 
it could not have been the will of the legislator to ex-
clude from service facilities the elements of railway 
infrastructure without which they cannot function. 
Consequently, it is doubtful whether the legislator’s 
intention was to shift  the burden of part of the costs 
from the transport operators to infrastructure manag-
ers or operators of service facilities.

As a  result of the Court’s interpretation, the in-
clusion of the use of platforms and goods platforms 
within the scope of minimum access for a  basic 
charge signifi cantly complicates the implementation 
of the principles of: equal and non-discriminatory 

31 Paragraphs 37 and 38 of the judgment.
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access to railway infrastructure, optimisation of the 
use of the infrastructure and the setting of appropri-
ate and fair charges (cf. recitals 39, 43 and 67 of Di-
rective 2012/34). It is suffi  cient to note that when the 
charges for the minimum access package depend on 
the length of the train route, it is diffi  cult to take into 
account the diff erences between operators in the use 
of platforms and freight ramps. While it is relatively 
easy to diff erentiate the amount of charges between 
freight and passenger trains, it is much more diffi  cult 
to include in the charges the use of platforms or ramps 
depending on the number of kilometres per route. 
Th erefore, the possible benefi t of transport operators, 
which would consist in lowering the amount of charg-
es for the minimum access package and for the use 
of service facilities, may not be properly distributed.32

3.4.  Current interpretation of the provisions 
on the use of platforms by the Member 
States

In his statement, the Advocate General mentioned 
that the regulations were clear, as in most Member 
States platforms were components of the railway in-
frastructure. He referred to the report of the Inde-
pendent Regulators’ Group – Rail “An overview of 
charging practices for access to service facilities and 
rail-related services in the IRG-Rail member states” 
IRG-Rail (17)6 of 27 November 2017 [50]. On  page 14 
of t he report, it is stated that in most countries, such 
as the UK, Belgium, Finland, Poland and Sweden, the 
cost of access to platforms was included in the mini-
mum access package. In contrast, in Austria, Germa-
ny, France, Greece and Spain, access to platforms was 
treated as access to a service facility. Th us, Poland has 
been included in the group of countries where plat-
forms are not classifi ed as service facilities, despite the 
fact that the Act of 28 March 2003 on rail transport, in 
Art. 3(53), amended by the Act of 16 November 2016 
on the amendment to the act on rail transport and 
certain other acts [51], unambiguously treats plat-
forms as passenger stations. It should be noted that at 
least part of the data contained in the aforementioned 
report referred to 2015, a  situation where the dead-
line for transposition of Directive 2012/34 was set for 
16 June 2015 and, in Poland, transposition took place 
only at the end of 2016.

A completely diff erent point of view is presented in 
the report of Independent Regulators’ Group – Rail, 

published later on, “An overview of charges and charg-
ing principles for passenger stations” IRG-Rail (19)11 
of 25 November 2019 [30]. Only three countries were 
identifi ed as those where access to platforms was in-
cluded in the minimum access package: Finland, Italy 
and Sweden; while in Sweden thos e were only plat-
forms owned by the main manager of infrastructure 
[30, p. 11, 12 and 17].

Regarding    the lack of grounds for postponing the 
eff ects of the judgment in time, the Court did not 
repeat the arguments of the Advocate General but 
shared his position.

As per the presented grounds, most of the Member 
States understood the provisions of Directive 2012/34 
diff erently than the Advocate General and the Court, 
which, however, the Advocate General and the Court 
may not have been aware of.

4. Consequences of judgment given by 
the Court of Justice in case C-210/18

It should be noted at the outset that a judgment of 
the Court of Justice does not formally have an erga 
omnes eff ect. It does not constitute a precedent with 
eff ects going beyond the case in respect of which it 
was issued and towards third parties. In accordance 
with the concept of acte éclairé, the national court is 
relieved of its obligation to refer questions for a pre-
liminary ruling under Article 267 TFEU if a question 
related to the EU law has already been suffi  ciently 
clarifi ed by the jurisprudence of the Court of Justice of 
the European Union. In such a case, the Court could 
refuse to issue a ruling, which has an express legal ba-
sis in Article 99 of the Rules of Procedure of the Court 
of Justice [52]. However, it should be emphasised that 
national courts retain the right to refer questions for 
a preliminary ruling even if the issue has already been 
clarifi ed by the jurisprudence of the Court of Justice 
[53, paragraphs 32 and 33], [54]. It is pointed out that 
“a preliminary judgment is binding on each national 
court, provided that it does not refer its own questions 
to the Court of Justice” [55, p. 11]. Th us, if the court 
“does not agree with the views of the Court of Justice, 
the acte éclairé rule ceases to function (...) and the ob-
ligation to refer the case to the Court becomes valid 
again” [56, p. 155]. It will therefore be legitimate for 
a national court to refer to the Court a case which has 
already been dealt with and in the case of which new 

32 It can be envisaged that the basic charges will be increased, see the penultimate paragraph of point 4 of this gloss, while charges for the 
use of passenger stations, and possibly also freight terminals, will be reduced.
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arguments have arisen, which could result in a diff er-
ent preliminary ruling on the same issue. Th e position 
of the Court can be changed [57, point 11]. Given the 
presented reservations, it would be justifi ed for the 
Court to depart from its interpretation in subsequent 
judgments. With regard to the case C-453/20, Advo-
cate General M. Campos Sánchez-Bordona upheld 
the interpretation [6, points 60, 67–70].

Th e Court’s interpretation contained in the dis-
cussed judgment leads to the reconstruction of Di-
rective 2012/34 and the system of the EU law related 
to railway. Based on the interpretation, it would have 
to be concluded that all components of railway infra-
structure are subject to use as part of the minimum 
access package and not as part of service facilities. 
One can also expect that charges for other elements 
of railway infrastructure in service facilities will be 
questioned, in particular, freight terminals, passenger 
stations, marshalling yards, storage sidings and ports.

To ensure a  uniform understanding of EU law 
and to prevent disputes, a number of EU regulations 
should be amended. In particular, there is a need to 
clarify the legal situation concerning service facilities, 
which include elements of the railway infrastructure, 
to defi ne the scope of use of railway infrastructure by 
railway entities as part of the minimum access pack-
age, and to clarify Art. 31(7) of Directive 2012/34, 
which seems irreconcilable with the judgment. It 
would also be advisable to amend Commission Im-
plementing Regulation (EU) 2015/909 to allow charg-
ing for the use of platforms and goods platforms re-
gardless of the number of kilometres of the route. To 
ensure the consistency between the system of EU law 
and the discussed judgment, the defi nitions and regu-
lations concerning passenger stations and platforms 
should be changed. 

Th e adoption of the Court’s interpretation would 
also require numerous changes to the national legisla-
tion. In Poland, the Railway Transport Act has already 
been amended to adapt it to the judgment related to 
platforms [58]. However, access routes to platforms 
are still included in the defi nition of a passenger sta-
tion, even though they are components of railway 
infrastructure. Th ere are also other provisions in the 
Railway Transport Act that can be considered incom-
patible with the Court’s position, for example: Art. 
4(36c), according to which a freight terminal includes 

a  railway track, or Art. 35a(1) and (2), according to 
which railway infrastructure may be a component of 
a service facility [42].

Th e consequence of the judgment will be a dete-
rioration in the fi nancial situation of the infrastruc-
ture management. As a result, it will b e necessary to 
increase state expenditure on the maintenance of rail-
way infrastructure.

Th e inclusion, as a result of the judgment, in the 
minimum access package of the right to use addition-
al components of the railway infrastructure will en-
tail an increase in the amount of the basic charge. Th e 
calculation of the cost related to platforms included 
in the basic charge is acceptable, although diffi  cult.33 
Pursuant to Art. 31(3) of the Polish version of Direc-
tive 2012/34, the charges for the minimum access 
package “shall be set at the cost directly incurred as 
a result of a train passage” (“ustala się po koszcie, któ-
ry jest bezpośrednio ponoszony, jako rezultat prze-
jazdu pociągu”). In the English version, the wording 
is a bit more fl exible: “shall be set at the cost that is 
directly incurred as a  result of operating the train 
service”. Closer to the above is the translation: “usta-
lone po koszcie, który jest bezpośrednio ponoszony 
 jako rezultat wykonywania przewozów pociągami”.34 
Th erefore, it should be assumed that, in the legal state 
adapted to the judgment, the use of platforms has an 
impact on the amount of the basic charge. As already 
indicated in point 3.3.3., the problem is, however, the 
appropriate diff erentiation of the charges dependi ng 
on the scope of the use of platforms.

Until the situation of service facilities is clarifi ed, 
their management will be subject to legal risk. Intro-
duction of changes to regulations and the possible 
change of the position of the Court of Justice take 
time. Hence, it should be assumed that a long period 
of uncertainty awaits all concerned.

5. Conclusions

Th e aforementioned observations lead to the con-
clusion that the interpretation of Directive 2012/34 
contained in the discussed judgment is incorrect and 
the arguments put forward to support the interpre-
tation are also incorrect. Th e Court’s interpretation 
was based on a superfi cial and selective analysis of the 

33 See refusal to approve the charges of PKP Polskie Linie Kolejowe S.A. by decision of the President of the Railway Transport Offi  ce of 
25 March 2022 [59].
34 In the Polish version of Art. 7(3) of Directive 2001/14. In the English version of the Directive, the wording was identical to that in Art. 31(3) 
of Directive 2012/34.
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provisions of Directive 2012/34 (disregarding other 
EU railway legislation) and a very subjective interpre-
tation of the legislator’s intentions.

In particular, the Court did not verify the syllogism 
it had applied, that is, since platforms are components 
of the railway infrastructure and the use of the railway 
infrastructure falls within the minimum access pack-
age, the use of the platforms also falls within the mini-
mum access package. It is not diffi  cult to notice that 
applying that syllogism to other components of rail-
way infrastructure leads to absurd consequences. Th e 
judgment also ignored the meaning of the provision 
of Art. 31(7) of Directive 2012/34, based on which it 
is clear that track, i.e. railway infrastructure, may be 
a component of a service facility.

Th e exclusion by the Court of platforms from pas-
senger stations is based on a rather superfi cial inter-
pretation of Annex I to Directive 2012/34, completely 
disregarding other provisions of that Directive and 
provisions of other EU acts.

Th e Court also drew wrong conclusions from 
the quoted recitals to Directive (3, 7, 8, 26 and 65), 
since the equivalent recitals were included in previ-
ous directives and, moreover, there is no connection 
between them. Th e argument that, since the amend-
ment of Directive 2012/34 did not change the content 
of Annex II the intention of the EU legislator was to 
extend the minimum access package, is also incor-
rect, and there is no proof that the interpretation of 
the Court was envisaged at the time.

Th e eff ects of the judgment presented in point 4 
should be assessed as unfavourable.

References

1. Directive 2012/34/EU of the European Parliament 
and of the Council of 21 November 2012 estab-
lishing a single European railway Area (OJ L 343, 
2012, p. 32).

2. Judgment of the Court of Justice of 10 July 2019 
in Case C210/18, WESTbahn Management 
GmbH v ÖBB-Infrastruktur AG (OJ C 305, 2019, 
p. 17, ECLI: ECLI:EU:C:2019:586, No. CELEX 
62018CJ0210).

3. Miedzińska I.: Perony pasażerskie jako element in-
frastruktury kolejowej. Wyrok TSUE z dnia 10 lipca 
2019 r., C-210/18, Internetowy Kwartalnik Anty-
monopolowy i Regulacyjny, 2019, nr 8, s. 127−133.

4. Urząd Transportu Kolejowego, Wyrok w  sprawie 
opłaty peronowej, 16.07.2019, https://utk.gov.pl/
pl/aktualnosci/15147,Wyrok-w-sprawie-oplaty-
peronowej.html, dostęp w dniu 29.03.2022 r.

5. Urząd Transportu Kolejowego, Badanie za-
sad udostępniania peronów na stacjach pasa-
żerskich, 03.09.2019 r., https://utk.gov.pl/pl/

aktualnosci/15328,Badanie-zasad-udostepniania-
peronow-na-stacjach-pasazerskich.html?se-
arch=660376958235, dostęp w dniu 29.03.2022 r.

6. Opinion of Advocate General Campos Sán-
chez-Bordona delivered on 16 December 2021. 
CityRail a.s. v Správa železnic, státní orga-
nizace, in the presence of: ČD Cargo, a.s. ECLI: 
ECLI:EU:C:2021:1018, CELEX No 62020CC0453.

7. Request for a  preliminary ruling from the Úřad 
pro přístup k dopravní infrastruktuře (Czech Re-
public) lodged on 23 September 2020  – CityRail 
a.s./Správa železnic, státní organizace (OJ C 62, 
2021, p. 12).

8. Judgement of the Court of Justice (Grand Cham-
ber) of 3 May 2022 in Case C-453/20, CityRail, a.s. 
v Správa železnic, ECLI:EU:C:2022:341, CELEX 
No 62020CJ0453.

9. Treaty on the Functioning of the European Union 
(OJ C 202, 2016, p.1).

10. Opinion of Advocate General M. Campos Sán-
chez-Bordona delivered on 28 March 2019. Case 
C210/18 WESTbahn Management GmbH v ÖBB-
Infrastruktur AG-CLI:EU:C:2019:277, No CELEX 
62018CC0210.

11. Directive (EU) 2016/2370 of the European Par-
liament and of the Council of 14 December 2016 
amending Directive 2012/34/EU as regards the 
opening of the market for domestic passenger 
transport services by rail and the governance of 
the railway infrastructure (OJ L 352, 2016, p. 1).

12. Decyzja Nr DRR-WRRR.710.8.2018.AKK Preze-
sa Urzędu Transportu Kolejowego z dnia 22 lute-
go 2019 r. w sprawie zapewnienia przez PKP Car-
go przewoźnikom kolejowym niedyskryminujące-
go dostępu do infrastruktury kolejowej (Dz.Urz. 
Prezesa UTK z 2019 r.).

13. Uzasadnienie projektu ustawy o  zmianie ustawy 
o  transporcie kolejowym oraz niektórych innych 
ustaw – Druk nr 840 Sejmu Rzeczypospolitej Pol-
skiej VIII Kadencji.

14. Góra I., Bartochowska-Jaśniewska J.: Regulacje do-
tyczące obiektów infrastruktury usługowej po nowe-
lizacji ustawy o transporcie kolejowym z dnia 16 li-
stopada 2016 r., Internetowy Kwartalnik Antymo-
nopolowy i Regulacyjny, 2017, nr 4, s. 20−32.

15. Antonowicz M., Moś T.: Regulacja dostępu do in-
frastruktury dworcowej i w Polsce i Europie, Proble-
my Transportu i Logistyki, 2018 r., nr 1, s. 7−16.

16. Stolorz M.: Kolejowe obiekty infrastruktury usługo-
wej i usługi świadczone na rzecz przewoźników ko-
lejowych w działalności przedsiębiorstw energetycz-
nych, Internetowy Kwartalnik Antymonopolowy 
i Regulacyjny, 2019, nr 1, s. 82−96.

17. Zalewski P., Siedlecki P., Drewnowski A.: Techno-
logia transportu kolejowego, Wydawnictwa Komu-
nikacji i Łączności WKŁ,Warszawa, 2015.



114 Ruciński M.

18. Towpik K.: Infrastruktura transportu kolejowego. 
Ofi cyna Wydawnicza Politechniki Warszawskiej, 
Warszawa, 2009.

19. Commission Implementing Regulation (EU) 
2017/2177 of 22 November 2017 on access to ser-
vice facilities and rail-related services (OJ L 307, 
2017, p. 1).

20. Commission Implementing Regulation (EU) 
2019/773 of 16 May 2019 on the technical speci-
fi cation for interoperability relating to the opera-
tion and traffi  c management subsystem of the rail 
system within the European Union and repealing 
Decision 2012/757/EU (OJ LI 139, 2019, p. 5, as 
amended).

21. Commission Implementing Regulation (EU) 
2019/777 of 16 May 2019 on the common speci-
fi cations for the register of railway infrastructure 
and repealing Implementing Decision 2014/880/
EU 2014/880/EU (OJ L, 2015, p. 139).

22. Independent Regulators’ Group – Rail, Final Re-
port: Regulatory practice for classifi cation of tracks 
in the main maritime and inland port(s) in diff er-
ent European countries, IRG-Rail (21)13, Novem-
ber 2021, https://www.irg-rail.eu/irg/documents/
position-papers/328,2021.html, dostęp w  dniu 
30.04.2022 r.

23. Commission Implementing Regulation (EU) 
2015/1100 of 7 July 2015 on the reporting obliga-
tions of the Member States in the framework of rail 
market monitoring (OJ L 181, 2015, p. 1).

24. Commission Regulation (EU) No 454/2011 of 5 
May 2011 on the technical specifi cation for in-
teroperability relating to the subsystem ‘telematics 
applications for passenger services’ of the trans-
European rail system (OJ L 123, 2015, p. 11, as 
amended).

25. Regulation (EC) No 1371/2007 of the European 
Parliament and of the Council of 23 October 2007 
on rail passengers’ rights and obligations (OJ L 
315, 2007, p. 14 as amended).

26. Regulation (EU) 2021/782 of the European Parlia-
ment and of the Council of 29 April 2021 on rail pas-
sengers’ rights and obligations (OJ L 172, 2021, p. 1)

27.  Directive 2008/57/EC of the European Parliament 
and of the Council of 17 June 2008 on the interop-
erability of the rail system within the Community 
(Recast) (OJ L, 191, 2008, p. 1, as amended).

28. Directive (EU) 2016/797 of the European Parlia-
ment and of the Council of 11 May 2016 on the 
interoperability of the rail system within the Euro-
pean Union (OJ L 138, 2016, p. 44, as amended).

29. Havlena O., Jacura M.: Parameters of passenger fa-
cilities according to railway station characteristics, 
Transport Problems, 2014. Vol. 9(4), s. 97−104.

30. Independent Regulators’ Group – Rail, An over-
view of charges and charging principles for passenger 

stations, IRG-Rail (19)11, 25th November 2019, ht-
tps://www.irg-rail.eu/irg/documents/position-pa-
pers/166,2019.html - dostęp w dniu 19.01.2022 r.

31. UIC Code 741 OR, Passenger stations – Height of 
platforms – Regulations governing positioning of the 
platform edges in relations to the track, International 
Union of Railways, 5th edition, September 2007.

32. Regulation (EEC) No 2598/70 of the Commission of 
18 December 1970 specifying the items to be included 
under the various headings in the forms of accounts 
shown in Annex I to Council Regulation (EEC) No 
1108/70 of 4 June 1970 (OJ L 278, 1980, p. 1).

33. Commission Regulation (EC) No 851/2006 of 9 
June 2006 specifying the items to be included un-
der the various headings in the forms of accounts 
shown in Annex I to Council Regulation (EEC) No 
1108/70 (Codifi ed version) (OJ L 158, 2007, p. 3).

34. Council Directive 91/440/EEC of 29 July 1991 on 
the development of the Community’s railways (OJ 
L 237, 1991, p. 25).

35. Position of the Council (EU) No 8/2012 at fi rst 
reading with a view to the adoption of a Directive 
of the European Parliament and of the Council es-
tablishing a single European railway area (recast). 
Adopted by the Council on 8 March 2012. (OJ 
C 108, 2021, p. 8).

36. Communication from the Commission to the 
European Parliament pursuant to Article 294(6) 
of the Treaty on the Functioning of the Europe-
an Unionconcerning the position of the Council 
(1st reading) on the adoption of a Directive of the 
European Parliament and of the Council estab-
lishing a single European railway area (Recast) /* 
COM/2012/0119 fi nal, CELEX-52012PC0119.

37. Commission Staff  Working Document Accompa-
nying the document Report From Th e Commis-
sion To Th e European Parliament And Th e Coun-
cil Sixth report on monitoring development of the 
rail market (COM/2019/51 fi nal) – 06.02.2019 
SWD/2019/13 fi nal, Nr CELEX 52019SC0013.

38. Commission Implementing Regulation (EU) 
2015/909 of 12 June 2015 on the modalities for the 
calculation of the cost that is directly incurred as 
a  result of operating the train service (OJ L 148, 
2015, p. 17).

39. Independent Regulators’ Group – Rail, Review of 
charging practices for the minimum access pack-
age in Europe, IRG-Rail (20)10, November 2020, 
https://www.irg-rail.eu/irg/documents/position-
papers/263,2020.html, dostęp w dniu 02.04.2022 r.

40. Independent Regulators’ Group – Rail, Updated 
review od charging practises for the minimum access 
package in Europe (Annex), IRG-Rail (20)10(An-
nex), November 2020, https://www.irg-rail.eu/irg/
documents/position-papers/263,2020.html dostęp 
w dniu 02.04.2022 r.



Minimum access package to railway infrastructure versus services in service facilities – a gloss to the judgment… 115

41.  Regulation (EU) 2020/1429 of the European Par-
liament and of the Council of 7 October 2020 es-
tablishing measures for a sustainable rail market in 
view of the COVID-19 outbreak (OJ L, 333, 2020, 
p. 1 as amended).

42. Ustawa z dnia 28 marca 2003 r. o transporcie kole-
jowym (t.j. Dz. U. z 2021 r. poz. 1984 z późn. zm.).

43. Independent Regulators’ Group – Rail, An overview 
of charges for storage sidings in the IRG-Rail mem-
ber states, IRG-Rail (18)16, 16. November 2018, 
https://www.irg-rail.eu/irg/documents/position-
papers/199,2018.html – dostęp w dniu 3.05.2022 r.

44. Council Directive 95/18/EC of 19 June 1995 on the 
licensing of railway undertakings (OJ L 143, 1995, 
p. 70 as amended).

45. Directive 2001/14/EC of the European Parliament 
and of the Council of 26 February 2001 on the al-
location of railway infrastructure capacity and the 
levying of charges for the use of railway infrastruc-
ture and safety certifi cation (OJ L 75, 2001, p. 29 as 
amended)

46. Commission proposal of 17 September 2010 
SEC/2010/1042, COM/2010/475 fi nal for a Direc-
tive of the European Parliament and of the Coun-
cil establishing a single European railway area (re-
cast) SEC/2010/1043 2010/0253 (COD), CELEX 
52010PC0475.

47. Pacewicz R.: Infrastruktura usługowa w Polsce i w 
Europie – obecne problemy dostępu do niej a zmia-
ny wynikające z konieczności implementacji Dyrek-
tywy 34/12, Internetowy Kwartalnik Antymono-
polowy i Regulacyjny, 2013, nr 4.

48. Wyrok Wojewódzkiego Sądu Administracyjnego 
w Warszawie z 29.10.2019 r., VI SA/Wa 1011/19.

49. European Court of Auditors, Special Report No. 
08/2016 “Rail freight transport in the EU: still not on 
the right track”, https://www.eca.europa.eu/pl/Pages/
DocItem.aspx?did=36398 – retrieved on 2 April 2022

50. Independent Regulators’ Group – Rail, An overview 
of charging practices for access to service facilities 

and rail-related services in the IRG-Rail member 
states, IRG-Rail (17)6, 27 November 2017, ht-
tps://www.irg-rail.eu/irg/documents/position-pa-
pers/221,2017.html - dostęp w dniu 19.01.2022 r.

51. Ustawa z dnia 16 listopada 2016 r. o zmianie usta-
wy o  transporcie kolejowym oraz niektórych in-
nych ustaw (Dz.U. z 2016 r., poz. 1923).

52.  Rules of procedure of the Court of Justice (OJ L 
265, 2021, p. 1 as amended)

53.  Judgment of the Court of Justice of 17 July 2014, 
in Joined Cases C-58/13 and C-59/13, Angelo Al-
berto Torresi (C-58/13), Pierfrancesco Torresi (C-
59/13) v Consiglio dell’Ordine degli Avvocati di 
Macerata, CELEX 62013CA0058.

54. Postanowienie Sądu Najwyższego (7 sędziów) z 14 
października 2015, I KZP 10/15 (OSNKW 2015, 
nr 11, poz. 89). 

55. Dąbrowska-Kłosińska P.: Skutki wyroków prejudy-
cjalnych TS w postępowaniu przed sądami krajowy-
mi w świetle orzecznictwa i Traktatu z Lizbony, Eu-
ropejski Przegląd Sądowy, grudzień 2010.

56. Skrzydło J.: Doktryna acte éclairé w orzecznictwie 
Trybunatu Sprawiedliwości Wspólnot Europejskich 
i  sądów krajów członkowskich Unii Europejskie, 
Studia Prawno-Europejskie, t. 11/1997.

57. Biernat S. (w:), red. S.Biernat, Kamienie milowe 
orzecznictwa Trybunału Sprawiedliwości Unii Eu-
ropejskiej, WKP 2019, Słowo wstępne.

58. Ustawa z dnia 9 stycznia 2020 r. o zmianie ustawy 
o  transporcie kolejowym oraz niektórych innych 
ustaw (Dz.U. z 2020 r., poz. 462).

59. Decyzja Nr DRR-WLKD.730.12.2021.AO Preze-
sa Urzędu Transportu Kolejowego z dnia 25 mar-
ca 2022 r. w sprawie projektu cennika, w części do-
tyczącej sposobu ustalania stawki jednostkowej 
opłaty podstawowej i manewrowej dla infrastruk-
tury kolejowej o szerokości torów 1435 mm na rjp 
2022/2023 (Dz.Urz. PUTK z 2022 r. poz. 4).


