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The amendment to the Public Procurement Law (PPL) [7], which came into effect on
19 October 2014, introduced new principles of tender evaluation. The price may no
longer be the sole criterion, unless the conditions listed in the PPL occur. The purpose of
the article is to analyse the tender evaluation process in the public procurement of works
in the situation where contracting authorities are obliged to apply also other criteria
apart from price. Undoubtedly, it will result in a reduced number of procedures where
price is the only criterion. The paper presents the results of the research illustrating the
scale of this phenomenon and the way of using the new regulations by contracting au-
thorities. The paper contains a brief description of legal bases, new principles of applying
tender evaluation criteria and the present practice in this area. The article presents the
results of the analysis of notices of contracts on works, published in the Public Procure-
ment Bulletin (PPB) [2] after the amendment to the PPL. The analysis focused on the
type, number and frequency of applying the criteria and on their weightings in contracts
on works concerning different types of building structures. The conducted research
shows that the type of the subject matter of the contract does not influence the choice
of criteria. The main criteria, apart from price, include guarantee (period and conditions)
and time limit for completion. The number of procedures in which price is the only crite-
rion has decreased significantly. The research reveals that in the tender evaluation pro-
cess regarding contracts on works contracting authorities take practically no account of
life cycle costs and do not apply the so-called environmental criteria.
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TENDER EVALUATION CRITERIA IN THE PUBLIC PROCUREMENT OF WORKS

INTRODUCTION

The tender evaluation process is often discussed in the literature. Numerous research-
ers have identified and analysed the criteria adopted for tender evaluation in different
countries [1], [3], [6], [8], [9]. In the case of works price has always been the evaluation
criterion given the highest weighting by contracting authorities. Selection criteria may
differ depending on the organisation system to be adopted for a construction project,
e.g. general contracting, design and build [5], [6].

The purpose of the article is to examine the above process in the public procurement
of works before and after the amendment to the Public Procurement Law (PPL).

1. LEGAL BASES

Pursuant to Art. 91.1. the contracting authority selects the most advantageous tender
on the basis of the tender evaluation criteria specified in the procurement documents
(SIWZ in Poland, i.e. Specification of Essential Terms of the Contract). Tender evalua-
tion criteria may include price or price and other criteria linked to the subject matter of
the contract. The legislator has listed in particular quality, functionality, technical pa-
rameters, environmental, social and innovative aspects, servicing, time limit for con-
tract completion and operating expenses. Tender evaluation criteria may not be sub-
jective in nature, hence, they may not concern the economic operator’s characteris-
tics, and in particular its economic, technical or financial credibility. After the amend-
ment to the Public Procurement Law (it was passed by the Polish Parliament on 25 July
2014 and came into effect on 19 October 2014) [7] the principles of tender evaluation
were changed. The fundamental change consisted in making it possible to apply the
price criterion as the sole criterion only in the case where the subject matter of the
contract is commonly available and its quality standards are defined (Art. 91.2a of the
PPL) [7]. In the case of contracting authorities belonging to the public finance sector
and to other state organisational units which are not legal persons the use of price as
the sole criterion makes it necessary to justify such decision in the record of the process.

When an economic operator is selected solely on the basis of the price criterion, it is
necessary to provide a justification evidencing how the expenses to be incurred
throughout the period of using the subject matter of the contract have been incorpo-
rated in the description thereof. The contracting authority relying solely on price as the
criterion for selecting an economic operator will have to demonstrate, depending on
the subject matter of performance, that, for example, the description of the subject
matter of the contract, the principles of payment for contract completion or the prin-
ciples of covering operating expenses, etc. have been taken into account in the as-
sessment of the economic operator. The limitation to apply only the price criterion
should not result in selecting the solution which is the cheapest one to complete, but
generates high operating expenses.
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2. TENDER EVALUATION CRITERIA FOR CONTRACTS ON WORKS — BEFORE THE
AMENDMENT TO THE PUBLIC PROCUREMENT LAW

The authors of the publication [4] analysed 150 contract notices published in the Public
Procurement Bulletin (PPB) in 2013 and 2014, the subject matter of which included
works, out of which: roads — 50, schools — 50, and waste treatment plants — 50.

The lowest price approach was adopted in as many as 95% of the procedures. The type
of building structure was irrelevant, because in each case the situation was similar. In
only eight procedures (5%) tenders were evaluated on the basis of more than one cri-
terion (Table 1.).

Table 1. Tender evaluation criteria

Cr.'ltc::rla/type of roads schools waste treatment Total Percentage of
building structure plants procedures
lowest price 49 47 46 142 95%

i h
pr‘lce gnd other 1 3 4 3 5%
criteria
total 50 50 50 150 100%
Source: [4]

The weighting of the price criterion in the procedures in which also the criteria other
than price were applied was at the highest level in each of the examined procedures
and exceeded 60% (Table 2.). The price was the dominant criterion for public contract-
ing authorities.

Table 2. Price weighting in the case where multi-criteria evaluation was applied

I:’r‘l’it‘:‘frz;‘:::;eg 90-99% | 80-89% | 70-79% | 60-69% | 50-59% | <50%
roads 0 0 1 0 0 0
schools 2 0 1 0 0 0
waste treatment plants 1 0 2 1 0 0
total 3 0 4 1 0 0

Source: [4]

Apart from price the most frequently used criteria included guarantee (period, condi-
tions) — 3.33%, and energy consumption — 2.00% (waste treatment plants). In contracts
on works the application of the so-called environmental criteria (energy consumption
— 0.67%, operating expenses — 0.67%) by contracting authorities was marginal. The ex-
act frequency of the occurrence of respective criteria in the examined procedures is
shown in Table 3.
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Table 3. Frequency of the occurrence of tender evaluation criteria other than price

No. Criterion Frequency
1. Guarantee (period, conditions) 5

2. Energy consumption 3

3. Time limit for completion 1

4, Operating expenses 1

Source: [4]

3. TENDER EVALUATION CRITERIA FOR CONTRACTS ON WORKS — AFTER THE
AMENDMENT TO THE PUBLIC PROCUREMENT LAW

3.1. GENERAL REMARKS

After the amendment to the Public Procurement Law the objective of the conducted
research was to monitor the changes that occurred in the tender evaluation process in
the public procurement of works.

The analysis covered 74 contract notices, published in the Public Procurement Bulletin
[2] in the period from 19 October 2014 to the end of April 2015. The number of proce-
dures was relatively low because of a short period of time after the act came into ef-
fect. Procedures differing with respect to the subject matter of the contract were se-
lected for the analysis. The purpose of such sample selection was to assess whether
the type of applied criteria varied depending on the subject matter of the contract. The
research sample had the following structure: roads — 21, multi-family buildings — 20,
waste treatment plants — 10, hydraulic engineering — 8, schools — 15. Except for one
restricted procedure, all the remaining contracts were placed using the open procedure.

3.2. PRICE CRITERION

In 74 analysed procedures only in 15% (11) of them price was the sole criterion. In the
remaining procedures (85%) contracting authorities evaluated tenders by applying also
the criteria other than price (Table 4.). Price as the sole criterion was most often used
in the contracts whose subject matter included works related to waste treatment
plants (40%). Thus, the amendment to the PPL changed the situation radically. Tenders
were no longer selected exclusively on the basis of one criterion.

Table 4. Price and other criteria — number of procedures

Percentage of Percentage of
Type of Total . procedures . procedures
building number of P:’ICE ?S t!1e Price as the I;rlce a?nd. Price and
structures procedures sole criterion | ;16 criterion | OtNer CMIteria | jipher criteria
[%] [%]
roads 21 5 24.0 16 76.0
multi-family 20 2 10.0 18 90.0
buildings
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Percentage of Percentage of
Type of Total . procedures . procedures
building number of P:lce ?s t!‘e Price as the :‘rlce a?nd. Price and
structures procedures sole criterion sole criterion other criteria other criteria
[%] [%]
waste
treatment 10 4 40.0 6 60.0
plants
h li
ydraulic 8 0 0.0 8 100.0
engineering
schools 15 0 0.0 15 100.0
total 74 11 63
percentage of | 454 o, 15.0% 85.0%
procedures

Source: own research on the basis of the PPB [2]

To verify whether tenders with the lowest price were still selected the importance of
this criterion was checked in the analysed procedures. In as many as 84% of the proce-
dures in which price was not the sole criterion its average weighting exceeded 90%,
regardless of the subject matter of the contract. The lowest weighting for this criterion
was 60% (Table 5.). Thence, the amendment to the act did not change the analysed
tendency. Price still remains the most important criterion.

Table 5. Weighting and frequency of applying the price criterion in multi-criteria evaluation

Average
Range 90-99% | 80-89% | 70-79% | 60-69% | 50-59% | <50% | weightin
4

roads 13 3 - - } i 92.7%
mLfItl.-famlly 15 2 B 1 - - 90.9%
buildings
waste treatment 5 1 _ } . - 90.0%
plants
hyd‘raullc' 7 } 1 _ - - 90.8%
engineering
schools 13 2 90.8%
total 53 8 1 1 - - 91.0%
percentage of 84% 13% 1.6% 1.6%
procedures

Source: own research on the basis of the PPB [2]
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In the examined procedures the price weighting was most often at the level of 95%
and 90%. It totalled 99% (3) in three cases and 97% (1) and 96% (1) in one case each.
Price still retains a significant dominance over the remaining criteria. Because of the
high weighting contracting authorities did not have to justify in the record of the pro-
cess their decision to rely solely on the price criterion, while, concurrently, the use of
the other criterion did not affect the ranking of tenders. The lowest price criterion is
convenient for contracting authorities, particularly when the correctness of selecting
the most advantageous tender has to be justified.

3.3. PRICE AND OTHER TENDER EVALUATION CRITERIA
The number of criteria used for contracts on works is presented in Table 6.

Table 6. Number of criteria in procedures regarding contracts on works

prl\;::::::’ifnirli:jir:‘ag i:r?ce Number of procedures Percentage of procedures
1 11 15%
2 61 82%
3 2 3%
4 and more 0 0%
74 100%

Source: own research on the basis of the PPB [2]

In the analysed procedures contracting authorities made the selection on the basis of
price and one additional criterion (82%), and in only two procedures three criteria
were applied (3%). A higher number of criteria did not occur in the analysed proce-
dures. In 15% of the procedures price was the sole selection criterion (Table 6). For the
sake of comparison, in all public procurement contracts (services, supplies and works)
mainly two criteria were used (in more than 92%), but there were also contracts with
a significantly larger number of criteria, reaching even twelve tender evaluation crite-
ria in one procedure [10]. Apart from price, contracting authorities placing contracts
for works applied also other criteria, out of which the ones used most often included
guarantee (almost 76%) and time limit for completion (22%). The results of the re-
search on the frequency of applying respective criteria are presented in Table 7.

Table 7. Frequency of applying tender evaluation criteria other than price

Most frequentl| Percentage of
. q- v Number of Percentage of all procedures in
used criteria other . .
. procedures procedures which price was not
than price o
the sole criterion
guarantee/warranty 48 64.8% 76.2%
ti limit f
ime imi for 14 18.9% 22.2%
completion
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Most frequentl Percentage of
. q_ ¥ Number of Percentage of all procedures in
used criteria other . )
. procedures procedures which price was not
than price N
the sole criterion
payment (maturity 1 1.3% 1.6%
date)
social aspects 1 1.3% 1.6%
technical capability 1 1.3% 1.6%

Source: own research on the basis of the PPB [2]

The frequency of the occurrence of the applied criteria in a breakdown by respective
types of the subject matter of the contract is shown in Table 8. It can be observed that
guarantee was the most often used tender evaluation criterion (apart from price), irre-
spective of the type of building structure for which works were contracted. Contracting
authorities sporadically used other criteria, such as, for example, payment terms or
social aspects. In the analysed procedures there were no cases of applying criteria tak-
ing account of environmental aspects.

Table 8. Frequency of applying tender evaluation criteria other than price

Frequency of applying tender evaluation criteria other than price
Criteria/ . . .
bi fth uarantee time payment social technical
Subject matter of the g limit terms aspects capability
contract
roads 13 1 1 1
multi-family buildings 13 6 1
waste treatment plants 3 3
hydraulic engineering 5 3
schools 14 1
total 48 14 1 1 1

Source: own research on the basis of the PPB [2]

Table 9 shows the average weightings of the criteria other than price. The minimum
and maximum values of weightings given to the applied criteria, in a breakdown by the
type of the subject matter of the contract, are provided in parentheses.

The presented analysis shows that the largest range of values of criteria weightings
could be observed in the procedures in which the subject matter of the contract in-
cluded works related to multi-family buildings (1-20%), hydraulic engineering (10-30%)
and schools (4-20%). It can be noted that in several cases contracting authorities used
a very low weighting (even at the level of 1%), which suggests that it was done only to
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avoid the necessity of providing the justification for applying price as the sole criterion.
It was absolutely insignificant for the ranking of tenders.

Table 9. Weightings of tender evaluation criteria other than price

Average (min/max) weightings of tender evaluation criteria other than price [%]
Criteria/ . .
b uarantee time limit payment social technical
Subject matter | £ terms aspects capability
of the contract
6.9 10.0
roads 10.0 10.0
(5/15)
i- i 6.7 9.3
mlf|tl. family 20.0
buildings (1/20) (1/20)
waste 11.7 8.3
treatment
plants (5/20) (5/10)
hydraulic 4.8 16.7
engineering (1/10) (10/30)
9.1 10.0
schools
(4/20)
average 7.8 10.9 10.0 20.0 10.0
weighting

Source: own research on the basis of the PPB [2]
3.4. Contracts with the value exceeding the thresholds set by the European union

On the basis of eight notices published on the Tenders Electronic Daily (TED) website
[11] in the period under study, price as the sole criterion was indicated in three of
them (38%). In the remaining cases contracting authorities applied two criteria, out of
which guarantee in 80% (5 notices) and time limit for completion in 20% (1 notice). The
price weighting in these procedures ranged from 70% to 95% and in all cases it was
higher than the weightings of other criteria. The average weighting of the price criteri-
on was 83.4%. The average weighting of the guarantee criterion was 18.75 % (from 5%
to 30%) and of the completion time limit criterion, 8%. However, as the sample size
was too small, it would be difficult to draw unambiguous conclusions.

CONCLUSION

The analysis of notices placed in the Public Procurement Bulletin, conducted after the
amendment to the PPL and until the end April 2015, showed that in the case of proce-
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dures for awarding public procurement contracts on works the value of which did not
exceed the EU threshold the percentage of notices with price as the sole criterion
dropped from 95% to the level of 15%. Before the amendment, price and other criteria
were applied in 5% of the procedures being below the EU threshold, whereas after the
amendment their number increased to 85%. The use of the lowest price criterion is
convenient for contracting authorities, and it also provides a justification for the cor-
rectness of selecting the most advantageous tender. In contracts on works the most
often used criteria other than price included guarantee/warranty (period, conditions,
etc.) (76%) and time limit for completion (22%).

In the analysed procedures in which evaluation was based not only on price, contract-
ing authorities applied two tender evaluation criteria (including price) in more than
82% of notices and three criteria in 3%. A higher number of criteria was not recorded.
Contracting authorities did not apply environmental criteria for tender evaluation. The
application of the so-called environmental criteria or, using a broader approach, green
contracts, is not mandatory pursuant to the provisions of law. However, green con-
tracts are of special importance to the idea of sustainable development, so during the
preparatory stage contracting authorities should intensify their activities conducive to
the above by taking environmental aspects into account.

In several cases contracting authorities applied a very low weighting of 1%-5%. Owing
to this they no longer had to justify the use of price as the sole criterion in the record
of the process, while the ranking of tenders could remain unchanged.

The results of the research provide the basis for the comprehension and assessment of
contracting authorities’ behaviour while evaluating tenders for contracts on works in
the initial period of applying the new regulations. The monitoring of this process over
a longer period of time will make it possible to conduct a thorough assessment and
introduce possible changes in the regulations, when contracting authorities’ adverse
behaviour while selecting the most advantageous tender is observed.

In the case of contracts on works a tendency can be observed similar to that applicable
to the whole sector of public procurements contracts. According to the Public Pro-
curement Office [10], the percentage of notices with price as the sole criterion de-
creased from 93% to the level of 31%. In public procurement contracts on works guar-
antee is the second most often used criterion. However, taking account of all con-
tracts, the most often used criteria other than price include time limit for completion
(29%), guarantee/warranty (period, conditions, etc.) (25%), payments (conditions, ma-
turity dates, etc.) (10%) and quality/functionality/technical parameters (8%). In the
procedures in which evaluation was based not only on price, contracting authorities
applied two tender evaluation criteria in more than 92% of notices; on average 2.11
criteria were used.
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